
2 minute presentation at wind sighting hearing in Brattleboro
L/23 /TOLZ by Charles McKenna, Wilder, Vt., BO2-296'2L9L

My name is Charles McKenna, and I'm an Executive Committee member of
Sierra Club's Vermont Chapter.

Our greatest economic and environmental challenge today is climate
change, caused primarily by carbon dioxide emissions. And although it's
a global issue, corrective action must be taken locally. And Vermont is in
the process of doing iust that.

Vermont pumps approximately B million metric tons of green house gas
into its atmosphere every year. So to do its part in fighting climate
change, it is urgent that Vermont displaces fossil fuels with carbon free
energy - primarily wind and solar - in all sectors and as soon as possible.

Cost effective wind energy requires two maior ingredients - maximum
available wind speeds and large efficient wind turbines. In Vermont,
because the best wind speeds exist primarily on our ridgelines, that is
where most must be located.

Proceeding as rapidly as possible with wind turbine installations is an
urgent matter, both to avert the damage of increased climate change, and
to develop the energy independence and economic opportunity an
advanced carbon-free energy network will offer - with new business
opportunities and more good iobs for Vermonters.

The relatively minor and limited short-term disruption caused during
large wind turbine installation on our ridgelines will pale in comparison
to the very long-term, severe, and costly damage unchecked climate
change will cause to those same ridgelines - and our entire state.

Vermont contributes only a small portion of global green house gas. But
the responsibility is ours for dealing with the pollution we ourselves
cause. And doing it - proactively and early - will open our economy to
exceptional growth as others seek to replicate our success and use our
technology.



(Save the next paragraph for discussion if it comes up in questions.)

The Sierra Club does not support the use of nuclear power. Although
carbon free, its true costs are high and lingering - because it produces
toxic radioactive waste which must be kept out of the environment for
over 24O,OOO years, requiring about 8,000 generations to be taxed
without representation - as they will have no choice but to fund its
security.
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Texas
Florìda
Pennsylwnia
Ohìo
lndiana
lllinois
Kentucky
Georgia
Alabama
Missouri
Michigan
West Virginia
North Carolina
Louisiana
Arizona
ealifornia
Oklahoma
Tennessee
Wisconsin
lowa
Wyoming l¿¿,z popq ¿a r¿a Jraz'E
New York
South Carolina
Colorado
Virginia
Kansas

251 ,409,188
123,811,228
122,829,611
121,963,840
116,282,506
103,127,834
93,159,570
82,591,913
79,374,763
78,814,666
74,479,744
74,283,350
73,240,828
58,706,086
55,68s,398
55,405,832
49,535,558
49,1 96,067
47,238,443
47,211,320
45,702,951
41,583,758
41,364,022
40,498,764
39,719,081
36,320,932
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Utah
Arkansas

35,519,267
34,018,317

Minnesota
North Dakota
New Mexico
Mississippi
Maryfand
Nebraska
Montana
Massachusetts
New Jersey
Newda
Washington
Oregon
Connecticut
Hawaii
New Hampshire
Maine
Ðelaware
Alaska
South Dakota
Rhode lsland
ldaho
District of Columbia
Vermont

32,946,107
31,063,899
29,378,703
26,845,306
26,369,386
24,460,746
20,369,529
20,291,O10
1 9,1 60,1 36
17,020,408
13,983,610
10,093,990
9,201,364
8,286,666
5,551,486
4,948,153
4,187,304
4,125,052
3,61 1 ,180
3,217,A71
1,213,214
190,742
8,016

NA = Not available. W = Withheld to ar¡cid disclosure of individual company data.
Note: Rankings äre based on the full source data values.
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Notes & Soutces

Consumption
r Total Energy per Capita: HlA, State Hnergy Data System, Total Consumption Per Capita

Irroducli ou
o Total Energy: ËlA, State ãnergy Data System, Total Energy Production
¡ Crude Oil:ElA, Petroleum SupplyAnnual, Crude Oil Production
c Natural Gas:ElA" NaturalGas Ar¡nual, Natural Gas Gross Withdrawals and Production
o Coal:ElA AnnualCoal Report, Coal Production and Numberof Mines byState
o Electricity EIA Electric Power Monthly, Net Generation by State
o Carbon Dioxide Emissions: ElA" Electríc Power A¡rnual, State Historical Tables

Prices
¡ Naturat Gas:ElA, l'Jatural Gas Monthly, Natural Gas Prices
. Electricity ËlÀ Ëlectric Power Monthly, Residential Ëlectrìcity Prices
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Selectecl States Comparison
Select state(s): 2 of 52 selected

Economy
Population and EmploYment

Population (million)

Civilian Labor Force (million)

Per Capita Personal lncome ($)

lndustry
Gross Domestic Product ($ billion)

Land in Farms (Million Acres)

Market Value of Agricultural Products Sold ($ billion)

Prices
Petroleum

Domestic Crude Oil First Purchase ($/barrel)

Natural Gas

City Gate ($ithousand cu ft)

Residential ($/thousand cu ft¡

Coal

Arerage Sales Price ($/Short Ton)

Delirered to Electric Power Sector ($/Million Btu)

Electricity
Residential (cents/kWh)

Commercial (centsikWh)

lndustrial (cents/kWh)

Period

2011

2007

2007

Sep-201

Sep-2012

Sep-2012

2011

Sep-201 2

Sep-201

Sep-201

Sep-201

US

31 1.6

1 55.1

41,560

95.98

4.76

14.91

41.01

2.38

12.33

10.55

7.O1

I 6.55

14.26

9.83

Download as CSV

VT

0.6

0.4

41,572

5.10

23.23

= No data reported.
= Number less than 0.5 rounded to zero.

NA = Not awilable.
NM = Not meaningful due to large relatir,e standard error or excessire percentage change.

W = Withheld to aroid disclosure of individual conrpany data.
Note: Small differences between source data and ralues displayed here may be dueto independent rounding
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Retail R..ates/Frices ¿tnd Consumption
ln this section, we look atwhat electricitycosts and how much is purchased. Charges for retail electric service are based

primarilyon rates approved bystate regulators. However, a numberof states hal¡e allowed retail marketers to compete to serve

customers and these competrtive retail suppliers offerelectricityata market-based price'

ElAdoes noidirectlycollectretail electricityrates or prices. However, using data collected on retail sales revenues and

volumes, we calculate average retail revenues per kWh as a proxyfor retail rates and prices. Retail sales volumes are

presented as a proxyfor end-use electricityconsumption.

Average Revenue per kWh by state

U. S. Electric Indushy Percent Change in Average Revenue per Kilowatthor.r,
October 2û12 or¡er October 2Û11
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U.S. ElecFrc Indusbry Aver4ge Revenue per Kilowatthour,
October 2012

l cents per ldloudthnru

r 8.sn - 10.95 r 11.35 - 33,4&

Year to Date

6.87-8.1fr rB.1l -8.87
,So urce : H .l .Eher gu Inþrmati on -{Åmini stt dfi on

Compared to October2011, the average costof electricitylargelyfellorstayed the same in mostStates located eastof the

Missìssippi. The notable exceptions were Rhode lsland, Michigan, and Vermont, where the arerage costof electricityincreased

by3,S percent, 4.3 percent, and 6.8 percent, respectircly. The largest decline occurred in Louisiana, where average cost

decreased 10.2 percentfrom Octob er2Ol'1. Revenues per kilowatthour increased across a large area of the continental United

States north and westof New Mexico and Oklahoma.The largestyear-over-yearincreases in average revenue occurred in

Wynming and ldaho, where revenues per kilowatthour increased 7.7 percent and 10'1 percent, respectively.

Retail Service by Customer Sector

End-use sector

Average Revenues/Sales (f /kW h)
October

2012 Change from October 20fl

Retail Sales (1000s MW
October Change from

2012 October 2011
96,707 2.2%

110,111 13%
4.e%
-3.6%

-2.0%
0.4%

824,262
6,291

Total 9.76 'O.7Yo 290,037 0.7% 3,'111,929

Sou rce: U.S. Energy lnform ation Adm inis tration

The average cost of electricity fell slightly in all sectors com pared to October 201 1 , with total average revenues decreasing just

0.7 percentfrom the previous year. The volume of retail sales of electricityincreased slightlyin mostsectors' butdecreased 2

percentin the industrial sector.While retail sales in the residential sectorincreased 2.2percentfrom lastyear, average



revenues in that sector decreased slightly by 0.4 percent'

Retail Sales

rÇ

U. S. Elechrc Indushry Percent Char¡ge in Retad SaIes,

October 2012 over October 201 1
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U.S. Electric Indushry Retad Sales per Capita,
Oct+ber 2012

kilowatthou:s per capita

55û-fi5û r-r851-875 'ærË76-s$5r 1.ü76-1.25ü r 1.35'l-?.4üü



U. S. Electric Industry Retai Sales, October 2Û 12

gþwatthnus
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As shown by the map below of percent change in heating degree day,s (HDDs), October 2012was warm er for much of the

middle of the countrythan October 201 1 . There was also not that much deviation from the 3O-year normal for most states. Since

temperatures are mild and electriciÇdemand is relativelylow in October, there was little discernible impacton retail sales from

weather. Sales generallydecreased in New England and the Ohio River Valley, except for Maine and West Virginia, which had

increases in sales of 5.6 percentand 8.3 percent, respectively.The largestincrease in sales forthe month occurred in Nofth

Dakota, where sales increased 'l 0.6 percent, and the largestdecrease was in Montana, where sales dropped 5'2 percent. Most

of the rest of the country had very little change in retail sales com pared to October 201 I .



U.S. Heanag Degree Days Percentage Change,
October 2012 over October 2011
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October 2012
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Vermont State Energy Profile

Vermont Quick Facts
o Vermonthad the second-lowestpercapita natural gas consumption of all States in 2010'
o Nuclear power accounted for about three-fourths of the electricity generated within Vermont in 2011, a higher

share than anyother State.
o Twentrone percentof Vermont's netelectricitygeneration in2011was from conventional hþroelectric power

r Vermonthas avoluntarygoal of generating 25 percentof electricityconsumed inthestatefrom renewable

energy res ources bY 2025.
o ln 2010, Vermont had the Nation's lowest carbon dioxide emissions from electricitygeneration.

Vermont Energy Consumption Estimates, 201 0
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Vermont Energy Gonsumption by End'Use Sector,2010
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Vermont Energy Production Estimates, 2010
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Vermont Net Electricity Generation by Source, Sep. 2012
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Vermont Price Differences from U.S. Average, Most Recent Monthly
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Ðata

Economy

Population
and
Employment

Vermont U.S. Rank

34

42

42

Period

2011

Ocl-12

2011

Period

2011

2007

2007

Population 0.6 million

0.4 millionCivilian Labor
Force

Per Capita
Personal
lncome

$ 41,572

lndustry Vermont

Gross
Domestic
Product

$ 25.9 billion

Land in Farms 1.2 Million Acres

Market Value $ 0.7 billion
of Agricultural
Products Sold

49

50

22

U.S. Rank

Prices

Petroleum Vermont

Domestic
Crude Oil First
Purchase

Natural Gas Vermont

City Gate $ 5.10 /thousand cu ft

Residential $ 23.23 /thousand cu ft

Coal Vermont

Awrage Sales -
Price

Deiivered to
Ëlectric Power
Sector

Electricity Vermont

Residential 16.55cents/kWh

Commercial 14.26cents/kWh

lndustrial 9.83 cents/kWh

U.S. Average

$ 95.98 /barrel

U.S. Average

$ 4.76 /thousand cu ft

$ 14.91 /thousand cu ft

U.S. Average

$ 41.01 /Short Ton

$ Z.gg /Million Btu

U.S. Average

12.33 cents/kWh

10.55 cents/kWh

Period find more

Sep-12

Period fìnd more

Sep-12

Sep-12

Period

2A11

Sep-12

Sep-12

find more

lnd more

fnd more

find more

find more

Sep-l2

Period f,nd more

Reserves & Supply

7.01 cents/kWh Sep-12 find more



Reserves Vermont Share of U.S. Period find more

Crude Oil

Dry Natural
Gas

2010 find more

2010 find more

2010 fìnd moreNatural Gas
Plant Liquids

Recoierable
Coal dt
Producing
Mines

2011 fìnd more

Rotary Rigs & Vermont
Wells

Rotary Rigs in 0 Rigs
Operation

Share of U.S. Period find more

0.0% 2011

Crude Oil
Producing
Wells

0 Wells 0.0% 2009 find more

Natural Gas
Producing
Wells

Production Vermont

Total Energy 76 Trillion Btu

2010 find more

Share of U.S.

0.1%

Period find more

2010 find more

Sep-12 find moreCrude Oil

Natural Gas -
Marketed

2010 find more

2011 find moreCoal

Capacity Vermont

Crude Oil
Refìnery
Capacity (as of
Jan. 1)

Share of U.S. Period

2012

Hlectric Power 1,128 MW
lndustry Net
Summer
Capability

0.1% 2010

Net Electricity Ve rmont
Generation

Share of U.S. Period find more

Total Net
Electricity
Generation

537 thousand MWh 0.2% Sep-12

Sep-12 find morePetroleum*
Fired

NM

Natural Gas-

NM

Sep-12 find more



Fired

Coal-Fired

Nuclear 425 thousand MWh

Hydroelectric 75 thousand MWh

o.7%

Sep-12 fnd more

Sep-12 find more

Sep-12 fnd more0.4Yo

Other
Renewables

36 thousand MWh 0.2% Sep-12

Stocks Vermont Share of U.S. Period find more

Motor Gasoline -
(Excludes
Pipelines)

Sep-12

Distillate Fuel 30 thousand barrels
Oil (Fxcludes
Pipelines)

Sep-12 lind more

Natural Gas in -
Underground
Storage

Petroleum 48 thousand barrels
Stocks at
Ëlectric Power
Producers

Coal Stocks at -
Electric Power
Producers

Sep-12 find more

0.2% Sep-12 find more

Sep-12 find more

Production
Facilities

Vermont

Major Coal
Mines

None

Petroleum
Refineries

None

find more

find more

Major Non-
Nuclear
illectricity
Generating
Plants

J C McNeil (City of Burlington-ElectrÌc) , Berlin 5 (Green Mountain Power Corp) ;

Bellows Falls (TransCanada Hydro Northeast lnc.,) ; Sheffield Wind (Vermont
Wind LLC) ; Wilder (TransCanada Hydro Northeast lnc.,)

Nuclear Power Vermont Yankee (Entergy Nuclear Vermont Yankee) find more
Plants

Distribution & Marketing

Distribution Vermont
Genters

o¡t
Seaports/Oil
lmport Sites

None find more

Natural Gas None
Market Centers



Major
Pipelines

Vermont find more

Crude Oil Portland

Petroleum
Product

None

Liquefied
Petroleum
Gases

None

lnterstate
Natural Gas
Pipelines

None

Fueling
Stations

Vermont Share of U.S.

0.4%

Period

2008Motor Gasoline 616 Stations

Liquefled
Petroleum
Gases

4 Stations 0.2o/o 2010

Compressed 2 Stations
Natural Gas

a.2% 2010

Ethanol 0 Stations 0.0o/o 2010

Other
Alternatiw
Fuels

5 Stations 0.4o/o 2010

Consumption
per Capita Vermont U.S. Rank Period

Total Energy 236 million Btu 42 2010

by Source Vermont Share of U.S Period

Total Energy 148 trillion Btu 0.20/o 2010 find more

Total
Petroleum

15.7 milllon barrels 0.2a/o 2010 find more

> Motor
Gasoline

7.9 million banels 0.2% 2010 find more

> Dìstillate 4.7 million barrels
Fuel

0.3% 2010 fnd more

> Liquefied 2.4 million barrels
Petroleum
Gases

0.3% 2010 find more

> Jet Fuel 0.2 million barrels 2011 find more

Naiural Gas 8,443 million cu ft 2010 find more

Coal 2011 find more



tnare ()1 U.ìt lJeflooþy tsno-use

Sector

vermont

Residential 43,267 billion Btu 0.2% 2010 find more

Commercial 28,749 billion Btu 0.2% 2010 find more

lndustrial 23,249 billion Btu 0.1To 2010 fnd more

2010 find moreTranspoftation 52,364 billion Btu 0.2%

Share of U.S. Period find morefor Electricity Vermont
Generation

Petroleum NM

Natural Gas 2 million cu ft

NM Sep-12 find more

Sep-12 find more

Coal Sep-12 find more

for Home
Heating
(share of
households)

Vermont U.S. Average Period

Natural Gas 15.2% 49.5 % 2011

Fuel Oil 47.7 % 6.5 % 2011

Electricity 4.2 o/o

Liquefied
Petroleum
Gases

15.4 %

35.4 %

5.0 %

2011

2011

Other/None 17.4 % 3.6 % 2011

Environment
Special
Programs

Vermont

Clean Cities
Coalitions

State of Vermont

fnd more

Share of U.S.

0.3o/o

Period find moreAlternative
Fuels

Alternative
Fueled
Vehicles in
Use

Vermont

2,551 Vehicles 2010 find more

0.0% 2012 find moreEthanol Plants 0 Plants
(as of Feb. 13)

Ethanol Plant 0 Million Gal/Year
Capacity ( as
of Jan. 1)

0.0% 2011 find more

2010 find more[thanol
Consumption

851 Thousand Barrels 0.3%

Flecfrir: Vprrnnnf -Sherp nf ll S Parind find mnrp



Power
lndustry
Emissions

Carbon Ðioxide 8,016 Metric Tons

$ulfur Dioxide 38 Metric Tons

Nitrogen Oxide 665 Metric Tons

2010

2010

2010

AnaTysis

l{esources atrd (lor'¡s utìlptron
Vermont has no fossil fuel resources but does have minor renewable energy potential. The Connecticut River, which

def nes the State's eastern borderwith New Hampshire, and Lake Champlain, along the western borderwith New
york, offer hydroelectric power resources. Vermont's hills and mountains cover most of the State and offer wind power

potential, while dense forests in the State's northeast offer biomass resources for home heating and wood-fired

electricitygeneration.Vermont's total energyconsumption is the lowestin the Nation, and percapita energy

consumption is among the lowest. The transportatìon and residential sectors are the State's leading energy

cons u m ers.

Pe trole urn
Vermontranks lastamong the 50 States in petroleum productdemand and receives supplyfrom neighboring States

and Canada. Because it has no air quality non-attainment areas, Vermont allows the statewide use of conventional

motor gasoline. (Most States require the use of special fuel blends in non-attainmentareas.)

Vermont, along with much of the U.S. Northeast, is wlnerable to distillate fuel oilshortages and price spikes during the

winter months due to high demand for home heating. Nearlythree-fifths of Vermont households use fuel oil as their
primaryenergysource for home heating. ln Januaryand February2000, distillate fuel oil prices in the Northeast rose

sharplywhen extreme winterweatherincreased demand unexpectedlyand hindered the arrival of new supply, as frozen

rivers and high winds slowed the docking and unloading of barges and tankers.ln July2000, in orderto reduce the risk

of future shoftages, the President directed the U.S. Department of Energyto establish the Northeast Heating Oil

Reserve. The Reserve gives Northeast consumers adequate supplies for about 10 days, the time required for ships to
carryheating oilfrom the Gulf of Mexico to NewYork Harbor. The Reserve's storage terminals are located in Perth

Arnboy, New Jersey, and Groton and New Haven, Connecticut'

NaturalGas
With the exception of Hawaii,Vermonthas the lowestnaturalgas consumption in the United States. Supplyis imported
primarilyfor residentlal use through a small-capacìtypipeline from Canada'

Caa-l Elec hicit-v, ancl Renew ables
Vermontis one of onlytwo States in the Nation with no coal-f red powerplants;the otheris Rhode lsland.Vermont
generates a higher percentage of its electricityfrom nuclear power than any other State. The Vermont Yankee nuclear

plant typically accounts for about three-fourths of total electriciÇ generation'

Most of Vermont's remaining generation ís produced from renewable energysources, largelyfrom hydroelectric power

and fuel wood.Vermont's numerous small-scale hydroelectricpowerprojects typicallyaccountforaboutone-fifth of
State electricityproduction. Nonhydroelectric renewable energysources, including wood, wood waste, and wind,

accou nt for between 5 an d 1 0 percent of State electricity produ ction. ln March 200 8, Verm ont ado pted a renewable

energygoal to produce 25 percentof the energyconsumed in the State from renewable sources, in parlicularfrom the



State's farms and forests, bY2O25.

Vermont,s per capita residential electricityuse is low compared with the restof the Nation, in part because demand for

air-conditioning is minimalduring the mild summermonths and onlya smallshare of households use electricityfor

home heating.

Other Resourges

lÌnergy-lìclatcd Rc gions and Organizations
o Regional Transrnission Organization (RTO): ISO New England (ISO-NE)
r Petroleum Administration for Defense Ðistrict (PADD): '14

r North American Ëlectric Reliability Corporatìon (NËRC) Region: Norlheast Power Coordinating Council (NPCC)

Other tr\¡ebsites
r Vermont Public $ervice Board
o Vermont Department of Public Service, Ënergy Efficiency Division
r Vermont Depañmentfor Children and Families, Agencyof Human Services, Ëuel Assistance in Vermont
o Vermont Departmentfor Children and Families, Agencyof Human Services, Vermont's Weatherization Program
o Vermont Business EnergyConservation Loan Program, Vermont Ëconomic DevelopmentAuthority
o Àternative Fuels and Advanced Vehicle Data Center - Federal and State lncentives and Laws
r Beneflts.Gov EnergyAssistance ('l 07)
¡ DSIRã - Database of state lncentives for Renewables and Ë,ffìciency
o Naiional Association of Regulatory Utility Comnr issioners (NARUC)
o Nationai Association of State EnergyOfficials (NASEO)
¡ Nalional Conference of State Legislatures (NCSL)-lssues and Research - News Highlights: lssues and

Rs'search - Ënergy
¡ Naiianal Renewable Fnergy Laboratory (NREL)-Dyn"rarnie Maps. Geographie lnf'ormation Sptem (GlS) Data qnd
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Germany's wind power chaos should be a warning to the UK

Germanyhas gone frrrther clown the 'renewables' path than any country in the worlcl, and
now it's pa]'lng the Price

German Chancellor Angela Merkel has made a massir,e commitment to 'renewable' energy Photo: AP

By Christopher Booker

7:00PM BST 22 Sep 2012

On Friday, September 14, just before 1 0am, Britain's 3,5 00 wrnd turbines broke all records by briefly

supplying just over four gigawatts (GW) of electricity to the national grid. Three hours later, in

Germany, that country's 23,000 wind turbines and millions of solar panels similarly achieved an

unprecedented output of 3 1GW. But the responses to these events in the two countries could not have

been in starker contrast.

1¡ Britain, the wind industry proclaimed a triumph. Maria McCaffery, the CEO of RenewableUK,

crowed that .this record high shows that wind energy is providing a reliable, secure supply of
electricity to an ever-growing number of British homes and businesses" and that 'this bountiful free

resource will help drive dor¡¡n energy bills". But in Germany, the news was greeted Ïvith dismay, for

reasons which merit serious attention here in Britain'



Germany is way aheadof us on the very path our politicians want us to follow- and the problems it
has encountered as a result are big news there. In fact, Germany is being horribly caught out by

precisely the same delusion about renewable energy that our or,vn politicians have fallen for. Like all

enthusiasts for 'free, clean, renewable electricity", they overlook the fatal implications of the fact

that wind speeds and sunlight constantly vary. They are taken in by the wind industry's trick of rastly

exaggerating the usefulness of wrnd farms by talking in terms of their "capacity", hiding the fact that

their actual output will waver between 100 per cent of capacity andzero.In Britain it averages around

25 per cent; in Germany it is lower, just 17 pet cent.

The more a country depends on such sources of energy, the more there will arise - as Germany is

discovering - two massive technical problems. One is that it becomes incredibly difficult to maintain

a consistent supply of power to the grid, when that wildly fluctuating renewable output has to be

balanced by input from conventional power stations. The other is that, to keep that back-up constantly

ar¡ailable can require fossil-fuel power plants to run much of the time very inefficiently and

expensively (incidentally chuckrng out so much more "carbon" than normalthat it negates any

supposed CO2 savings from the wind).

Both these problems have come home to roost in Germany in a big way, because it has gone more

aggressively dorvn the renewables route than any other country in the world. Having poured hundreds

of billions of euros in subsidies into wind and solar power, making its electricity bills almost the

highest in Egrope, the picture that Germany presents is, on paper, almost everything the most rabid

greenie could want. Lastyear,its wind turbines akeady had 29GW of capacity, equivalent to a quarter

of Germany's average electricity demand. But because these turbines are even less efficient than our

own, their actual output averagedonly 5G'W, and most of the rest had to come from grown-up power

stations, ready to supply up to 29GW aL arty time and then switch off as the wind picked up again'

Now the problem for the German grid has become even worse. Thanks to a flood of subsidies

unleashed by Angela Merkel's government, renewable capacity has risen still further (solar, for
instance, by 43 per cent). This makes it so difficult to keep the grid balanced that it is permanently at

risk of power failwes. (When the power to one Hambwg aluminium factory failed recently, for only a

fraction of a second, it shut dou¡n the plant, causing serious damage.) Energy-intensive industries are

having to install their o'¡m generators, or are looking to leave Germany altogether'

In fact, a mighty battle is now developing in Germany between green fantasists and practical realists.

Because renewable energy must by lawhave priority in supplying the grid, the ovr¡ners of conventional

power stations, finding they have to run plants unprofitably, are so angry that they are threatening to



close many of them dov¡n. The government response, astonishingly, has been to propose a new law

forcing them to continue running their plants at a loss.

Meanwhile, firms such as RV/E and E.on are going flat out to build 16 new coal-fired and 15 new gas-

fired power stations by 2020,with a combined output equivalent to some 3 8 per cent of Germany's

electricity needs. None of these will be required to have 'barbon capture and storage" (CCS), which is

just an empty pipedream. This makes nonsense of any pretence that Germany will meet its EU Íarget

for reduci ngCO2 emissions (and Mrs Merkel's equally fanciful goal of producing 35 per cent of
ele ctricity from renewables).

In brief, Germany's renewables drive is turning out to be a disaster. This should particularly concern

us because ow Government, with.its plan to build 30,000 turbines, to meet our EU target of sowcing

32 per cent of our electricity from renewable sby 2020, is hell-bent on the same path' But our owÏl
.big six" electricity companies, including RWE and E.on, are told that they cannot build any

replacements for ow coal-fired stations (many soon to be closed under EU rules) utrich last week

viere supplying more than 40 per cent of our power - unless they are fitted with that make-believe

CCS. A similar threat hangs over plans to build new gas-fired plants of the type that will be essential

to provide up to 100 per cent back-up for those useless windmills.

Everything about the battle now raging in Germany applies equally to us here in Britain - except that

we have only fantasists such as Ed Davey in charge of our energy policy. Unless the realists stage a

counter-coup very fast, we are in deep trouble.

Only warmists could pass this A-level

While Michael Gove tries valiantly to remedy our dysfunctional exam system he might take a look at

some recent papers, such as that set last June for A-level General Studies students by our leading

exam body, AeA Candidates were asked to discuss 1 1 pages of "source material" on the subject of
climate change. Sources ranged from a report of the IIN's Intergovernmental Panel on Climate

Change to The Guardian, all shamelessly promoting global warming alarmism. One document from

the Met Office solemnly predicted that "even if global temperatures only rise by 2 degrees C, 30-40

per cent of species could face extinction". A guph from the US Environmental Protection Agency

showed temperatures having soared in the past 100 years by 1.4 degrees - exactly twice the generally

accepted figure.

The only hint that anyone might question such beliefs was an article by Louise Gray from The Daily

Telegraph, r¡thich quoted that tireless campaigner for the warmist cause, Bob Ward of the Grantham



Institute, dismissing all sceptics as "a remnant group of dinosaurs" who '?nisunderstood the point of

science"

If it were still a purpose of education to teach people to examine evidence and think rationally, any

brigþt A-level candidate might have had a field day, showing how all this "source material" was no

more than vacuous, one-sided propaganda. But today one fears they would have been marked dor¡¡n so

severely for not coming up with the desired answers that they would have been among the tiny handful

of candidates given an unequivocal '1ai1".

@ Copyright of Telegraph Media Group Limited 2012
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energy. on Monday, gr¡d operators announced a s¡gn¡f¡cant increase in electric¡ty
prices in Germany, prices that are already the second-highest in Europe'

The price hike is the result of an assessment under the Renewable Energy Act
(EEG), a sort of green-energy sol¡darity surcharge that is automatlcally added to
every consumer's electrìcity bill. Under the agreement reached in the last round oF

negot¡ations, the assessment will ¡ncrease from 3.6 cents to 5,4 cents per k¡lowatt
hou r,

With the new rates, German c¡tizens will be paying a total of more than C20 billion
($25.7 b¡llion) next year to promote renewable energy. Th¡s is more than €175 For

an average three-person household, a 50 percent ¡ncrease over current fìgures'
And then there are the add¡t¡onal charges a consumer pays for the electric¡ty tax,
the cogeneration assessment, the concess¡on fee and value-added tax'

The development is an embarrassment to Germany's coal¡t¡on government, made
up of chancellor Angela Merkel's center-right chr¡stian Democratic I'Jnion (cDu), its
Bavarian sister party, the chr¡stian Social Union (csu), and the pro-business Free

Democratic Party (FDP). In recent months, the government has den¡ed claims that
the gradual transit¡on to green energy could cost German citizens a load of

Gr¿phlc: Â compãrison ofEU Electrlcltv Pr¡ces
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In a government statement issued in June 2011, Chancellor Angela l'lerkel
promised that prices would remain stable. "The EEG assessment should not
increase above its current level," she told the German parl¡ament, the Bundestag'
Economics ¡4inister Rösler said that there could even be "room for decreases"' The
environment min¡sters, Rrst Norbert Röttgen and then Peter Altmaier, behaved as

if Germany's phase-out of nuclear energy was not going to cost anything, even as

they handed out billions ln subs¡dies to owners of homes with solar panels and
wind-farm operators.

l4erkel must now deal with the consequences of her statement that the energy
tuTnaround was to be the most important domestic project in the leg¡slative
perÌod. W¡thin a few hours after the nuclear reactor disaster in Fukushima ¡n March

2011, she had transformed herselffrom a proponent ¡nto an opponent of nuclear
energy. At the t¡me, most Germans suppoded the chancellor' But now, more than
a year later, they are los¡ng conf¡dence ¡n her ability to get ¡t r¡ght German
pol¡tician and EU Energy Commissioner Günther Oett¡nger says that he doubts
"whether German consumers will accept rising electr¡city pr¡ces resulting from the
energy turnaround in the long term."

The rising cost of electricity is also a burden on businesses. According to
oettinger, energy costs now represent the biggest liab¡l¡ty for Germany as a place

to do bus¡ness, especially in light of the marked increase in the number of
blackouts and voltage fluctuations in the gr¡d.

consumer advocates v¡ew the electrlcity price as a soclal ¡ssue, not unlike the
price of bread ¡n ancient Rome' The Par¡tåtischer Gesamtverband, an umbrella
assoc¡ation for social-welfare groups, est¡mates that about 200,000 recipients of
benef¡ts under the Hartz lV welfare reform program for the long-term unemployed
saw their power shut off last year becàuse of unpa¡d bills. The VdK, Germany's
largest welFare organ¡zation, uses the term "electr¡city poverty" and is sharply
critical of what it sees as a "glar¡ng v¡olation of basic soc¡al rights." According to
the VdK, it ¡s unfair that c¡tizens are being asked to bear much of the burden of
costs and risks associated w¡th the energy turnaround.

wasted Time and MoneY

This Wednesday, Environment Minister Altmaier plans to unve¡l a proposal on how
to move fomard wìth legislation des¡9ned to promote green energy Members of
the Bundestag from the ruling coalit¡on want to exempt a growing number of
compan¡es from the green energy assessment. FDP parliamentary floor leader
Rainer Brüderle is call¡ng for a morator¡um on new roof-based solar modules and
w¡nd turbines. Meanwhile, the center-left Soc¡al DenìocraÈic Party (SPD) and the
Green Party are discussing whether energy providers should be compelled to offer
special rates for low-¡ncome customers. Economics ¡4inister Rösler, whose visit to a

boiler room in Hönow marked the beginning of a new promotional campàign,
wants to encourage cit¡zens to conserue eneTgy.

The centralquestion in all of this ¡s whether the money coming from electricity
consumers is being spent wisely. It the federal government wants to have all of
Germany's nuclear power plants phased outby 2022, why is it doing so little to
ensure that the project will succeed?

Billions are currently being spent on the unchecked expansion of solar energy -- a

technology that contributes the leãst to a reliable power supply ¡n Germany, which
isn't exactly famous for abundant sunshine. The comparatively eff¡c¡ent bu¡lding
renovat¡on programs, on the other, have come to a standstill because the federal
and state governments have been quarreling over funding for more than a year
now. There ¡s far too l¡ttle storâ9e capac¡ty to serve as a buffer aga¡nst the
fluctuating supply of w¡nd and solar energy. In addition, there are no convent¡onal
replacement power plants ln the works, In fact, energy utilities are think¡ng about
shutting down existing Plants.
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Instead of agreeing on a concept for the energy turnaround, the part¡es in the
ruling coalition are arguing over who is responslble forthe program Economi6
M¡n¡ster Räsler, of the FDP, is lay¡ng cla¡m to the expans¡on of the grid'
Environment M¡nister Altma¡er, of ihe CDU, sees himself as be¡ng ìn charge of
renewable energy projects -- as if the two thÌngs could function without each
other. And then there are Transpoftat¡on Mln¡ster Peter Ramsauer (csu) in charge

of site plann¡ng, Research Minister Annette Schavan (CDU) head¡ng up storage-
technology efforts, and Agr¡culture Mlnister Ilse A¡gner (cSU) looking after biofuel
¡ssues, Vanity and proportional representation are also factors in the m¡x'

l.4eanwh¡le, Germany's 16 federal states are developing their own concepts, some

ofwh¡chareatoddswitheachother.BavarianGoVernorHorstseehofersaysthat
h¡sstateplanstodevelopaself-sufficientenergysupÞlyButDavidMcAll¡ster,the
governor of the northern state of Lower Saxony, has a plan based on supplying
Bavaria with large amounts of electr¡city from wind farms off the North Sea coast'

What some grid operators, power plant owners and scientists are doing today ¡s

noth¡ng short offlabbergasting. There are power plants that are not connected to
the grid, power masts without lines, and power lines leading to nowheTe'

"There ¡s still quite a lot to do here," Rösler said when he emerged from the bo¡ler
room in Hönow. Petra Röfke, the owner, nodded. Rösler added that he couldn't
have imag¡ned so much waste, "It's crazy, isn't ¡t?"
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Bv P Gosselin on 30. Dezember 2012

ome big energy developments in Germany lateþ

Several readers pointed out an . It seerrs that Eastern Europe

has said 'ho" to hugeþ subsidized, unstable German green electricity flowing across the border into their power
grds.

One reason is because Gerrnany still has not installed the huge power transmission lines needed to deliver the

sometimes rrassive wind and solar electricity directty to heavy industry in Central and Southem Gerrnany' And
it'll be years before rt cary if ever. Therefore Gerrnany reroutes its intermittentþ rnassive amounts ofwind and

solar energr through the power grids of its Eastem European neigþbors (rnaLtty Poland and the CzechRepublic)
and then to its industry to the south.

The problemwith this rerouting is that Poland and the CzechRepublic now often find their power gids criticaþ
and unpredictabþ overloaded, and thus have decided to install equþment to keep German electricity out when
certain levels are reached.
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Die Wehwrites:

polish grid operator PSE has agreed to build together with grid operator 50 Hertz so-called phase

shifters, with which excessive cr¡rent flows can be blocked. Their use is planned to be 'very
soon'."

So what happens if all ttre windparks and solar årms inNortheastern Germany cannot deliver their power to the

industry í,r the south via Poland? Stephan Kohler, Chief of semi-state-owned German Energy Agency (Dena)

says.

The use ofphase shifters will have the consequence that windparks in Eastern Germany will have to

be shrf downmore often inthe future because the power willhave no way ofbeing delivered to the

markets."

So the windpark operators in Eastem Germany will be getting the shaft, right? Wrong!

Germany's Feed-In Act stþulates that windparks get paid whether or not their power gets bougþt. The costs for
the electricity that never gets bougþt is srrply gets passed on to the poor consumers'

Such is the world ofthe government centoaþ-controlled energy market. Is it any wonder that in just a few short

years Germany's elechicity prices have risen to levels that are anþng the higþest in the world?

Germans becoming fed up with green costs

Meanwhile Die Welt reportstodaythat Gerrnan con$rners are fed up withthe high
prices of electricity, and are now loudþ dernanding a course correction with renewable
eners/.

Alternative E

BP
www.bp.com/e
See how BP's ¿

technologies are
energy prodt

The solutions to the problem now being proposed, however, are aknost as h¡ratic as the

idea of ûying to power the country with renewable enerry in the first place. Germany's

cornnunist PDS parly for exarrple is calling for giving cottsumers incentives to purchase

new, energy-effcient appliances. You see, consumers can sohe their problem ofnot
+ huviog enough nroney by strrpty forking out lots ofmoney for new white goods. Make

sense?

Another brilliant sohtion proposed by Greens and leftists is to force industry to pay more for electricity, and thus

allow lower rates for liltle consumers. Of course the rnasterminds behind that idea still have not thougþt about

what industry/ will do with the higþer prices they'll have to pay for their power. You don't suppose they'd get the

idea to pass the exfa costs along to the consumers, do you?

Clearþ.we see in Europe that there is a creativity contest to see who can come up with the most hnatic ideas to

keep the subsidized renewable scamgoing.

Ar¡ø7¡îgry,there are a couple ofpoliticians who recognize the root ofthe probler4 lfte CSU politician Gerda

Hasselfeldt, who says 'the SPD socialists and Greens are responsible for the rapidþ rising enerryprices. We
have to try to control the transforrnation to renewable energy, and not do what Red-Green did: promote an

uncontrolled expansion ofrenewable energr," she said.



We[ at least she's on the right track. The solution of cowse is to do away with the senseless, destructive

subsidies ahogether.

German coal will be around longer than you think

EU Energy Comrnissar Gtinther Oettinger told Die Wett that coal will have to continue playng a rnajor role in
Gerrnany's energy supply and to do so for "a lot longer than what some are prepared to accept'"

Wind turbine lifeime is only 10 - 15 years!

Finally, there's another bit of bad news indicating that wind power is going to cost consumers a lot more. The

Renewable Energ¡r Foundation has published a new study, The Performance of Wind Farms in the United
Kingdom and Denmark, showxtgthat the economic life of onshore wind turbines is between 10 and 15
years, not the 20 to 25 yean projected by the wind industry itself, and used for government
nroiections. Read nrore here.

Tougþtimes ahead for the renewable energypþe-dream

Enerpv Grid
s ìctlcn s . eorrv' F.n crgy -G'icl +

The Complete SpectrumOfProducts, Solutions & Services. More Here¿elçhniues Þ

Posted inAftemative Energ,v | 8 Responses

8 responses to "Poland, Czech Republic To Block Out Germany's Unstable Green
Electricity - "Coal To Play A Major Role A Lot Longer""

P Gosselin
30. Dezember2012 at 18:10lPennalink lR"pþ

Actually it's a clever tactic. Now industrial southem Germany will have to purchase Cze,chntrke power,
and not the rerouted Germanpower.

DirkH
30. Dezemb er 2012 at 18:37 | Penrnlink I Replv

The grid operators intentionaþ deluy the buildrng ofnew North-South transmission lìnes. They use

1



2

NIMBY protest initiatives for that. They have no economic interest in building the things. Basicaþ
using Greens protesting Green goals. Rurrplestiltskin lke; teafugthemsehes apart. Beingused is

what they're good at.

Nonq¡ Oplas
2. Ja;rnnr 2013 at0I29 | Permalink I Replv

It's a good trick then Pierre, Dirk, at least for the energy consumers in southem Germany. But the

doubling of energy costs (FIT wittrthe renewables * power fromPoland or CzpchRep.) willmake
German goods and services become nþre expensive'

1

DirkH
2. Jannr 2013 at13:34 | Permalink I Repl,v

No; industry gets exenption fromFIT conûrbutions when they can prove they need to
conpete against intemational corrpetitors. And consumers above 60 MWh ayeat get a

cheaper "indusû1/'tarifi half ofthe base tarifffor households. (Some fees and taxes mrst be
reduced inthat lower tarifi but I don't know which')

With the FIT excenption and the lower tariffthey pay about 10 Ewocents a k'Wh ; private

citizens pay about25.

And buying power from Czechia / Poland is probabþ not more expensive than buying from a
Germanpower plant.

Graeme No.3
30. Dezemb er 2012 at 1820 | Permalink I Repþ

It being well known that surges in suppty can cause inefficiencies in their power st¿tions ie. more CO2
ouþut per unit ofelectricity.

So Poland and the CzechRepublic could claimthat they are tryng to reduce their CO2 emissions.



J
DirkH
30. Dezember 2012 at 18:33 | Penrølink I Replv

I fear that most Germans are uncapable offiguring out the consequences of a rigged market. and so rmght

åll for the "solutions" the Greens and die Linke are proposing'

Gerrnans get a rather good school educatior¡ but next to no economic education in norrnal school
curricula.

4
Edward.
30. Dezember 2012 at2l:33 | Permalink I Repþ

What a farce, how so very EU - EU eners/ policy highligþted and in a perfect syropsis.

31. Dezemb er 2012 at03:28 | Perrnalink

[...] equþment to keep Gerrnan electricity out when certain levels are reached. (T0 continue reading
click here) Share this:TwitterFacebookEmailPrintlfte thisJ-fteBe the fost to like this. Tags:Block, Czr,ch
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Wind?
by Marlo Lewis on October 4,2072

in Features

' fr¡¡¡l '20 :

t-ike 50 people like this

Wind eners/ advocates often point out that a State, the U.S., or the entire world has enough wind energr to

suppty all of its electricity needs many times over. Writing n Scientific American, for exanple, Mark Jacobson

and Mark Delucchi note that the world rr-2030 is projected to consume 16.9 trillion watts (terawatts, or T'W) of
power, withabout 2.8 TV/ consumed inthe U.S. Totalwind flows worldwide generate about 1,700 TW, and

accessible wind resowces total an estimated 40-85 TW.

Based on such ¡1y¡th, the American Wind Energlz Association (AWEA) argues, for instance , that Aiunna has

enougþ wind to meet 40Yo of its electricity needs, Michigan wind resorrces could meet 1600/o of the State's

electricity needs, and wind in Oklahorrn could provide nearþ 31 times the State's electricity needs. Yet despite

ratepayer subsidies, special tax breaks, and renewable energlr mandates and goals in 37 States, wind supplied

2.2% of total U.S. electric generation in 2010. Why don't we get lots more of our electricity from this 'free,'



'non-polluting''renewable' source?

The chief irrpediments are wind energy's inherent drawbacks. First, wind energr is intermittent- at any given

time the wind may blow too hard or too soft or not blow at all Second, wind is non-dispatchable. When
Shakespeare's Owen Glendower boasted, '1 cancall spìris from the vasty deep," Henry Hotspw replied:
'lÀIhy, so can I, or so caîaîy man; but will they come when you do call for them?" Lfte Glendower's spirits, the

winds answer to no man The wind is not ows to 'dispatch' as electricity demand rises or falls.

There are t¡ree main ways of corrpensating for wind's intermittency and non-dispatchability - purrped storage

þurrp water uphill when there's too much wind relative to dernand; let it run downhill and drive turbines when
there's too little wind), natural gas backtp generatiotl and wind durrping (idle the turbines when demand is

low). Incorporating those techniques to keep suppty in balance with demand adds to the cost ofwind electricity,
which is even without storage and backup.

What's Ítore, according to a new Reason Foundation/Independence Institute report, the storage, backup, and

idling costs become prohibitive as wind's share oftotal generation increases beyond 10-20%.

The report, The Limits of lYind Power byWilliamKorchinski, contains severalsobering graphics. Figure 6

fromthe study shows how variable (intermittenQ the wind canbe, reducing ouþut as much as 16 MW per
minute.
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The report quotes E.ON, the Gerrnanpower producer that e¡perienced this sudden decline inwind energy
dnring Christrnas n 2004:

Whilst wind power feed-in at9.l5 am on Christrnas Eve reached its rnaximum for the yeat at
6,024NNV, it fellto below 2,000MW within onþ 10 hours, a difference of over 4,000MW. This

corresponds to the capacßy of 8 x 500MW coal fired power station blocks. On Boxing Day, wind
power feed-in in the E.ON grid fell to below 40MV/. Handling such significant differences in feed-
in levels poses a rnajor challenge to grid operators.

Let's sgppose that some States actuaþ take AWEA's message to heart and build enougþ wind capacity to meet

lO0% oftheir power needs. To what extent would actualwind generationrnatch electric dernand tlrougþout the

year? Figure 1 I ofthe study ilhstrates the results for the PMJ Interconnection region conprising all or parts of
Delaware, Illinois, Indøt:r-, Kentucþ, Maryland, Michigaq New Jersey, North Carolina, Ohio, Pennsyhania,
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Tennessee, Virginia, West Virgma and the District of Coh.rnbia'

As the fig,¡e shows, onhundreds of days the PJM region's turbines would produce either significantþmore or
significantþ less power than customers collsume.

As noted above, there are three main ways of dealing with wind's intermittency and non-dispatchability. One
technique is pumped storage: 'þurrping water uphill when there is excess wind energry, and then rwrring the

water dor¡rnhill through a turbine when wind energy is limited." The PJM punped storage capacrty for 2010 was
about 5,000 MW, compared to the area's avetage hourþ electric dernand of 77,800 MW. In other words, PJM
cgrrentþ has about two hours worth of stored power. That's okay becarse the overwhelming lion's share of the

region's electricity does not conrc fromwind.

But suppose PJM got all ofits electricity fromwind - what would it take to have enougþpunped storage ìn

case the wind doesn't blow? Korchinski calculates that PJM would need to be able to pump uphill'ã body of
water that is about 2,000 square miles by 100 feet deep" - the dimensions of Lake ofthe Woods nCatnda.

liarts 1*i I ¡[x rl Éf ì.]r'a9{

Since constructing artificial lakes ofthat size is inpractical (and would have significant ecological impacts as

well), punped storage is typicaþ combined with naflral gas backry generation and wind dunpmg. Tulbines left
idle (dumping) do not generate income. Gas backup means running gas turbines inefficientþ, in "spinning reserve"
mode, so they are '?eady to increase or decrease power on shoft notice." The geater the penetration ofwind in
the electricity f.rel mix, the greater the reliance on wind dumping and gas backup.
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Korchinski c ornrnents :

As wind penetrations increase, the grid requires increasing amounts of spinning reserves to maintain
reliability. At high wind penetrations, even large arnounts ofpower storage cannot prevent
significant (and expensive) wind dunping. The aheady higþ cost ofwind power increases with the

cons¡'uction of storage facilities, and the cost to construct extra wind tr.rbines, which will be
dormant during periods of wind dunping.

The takeaway message for policymakers and a public bombarded with propagaîda about obtaining 40yo,
t60o/o, or even 3100% of a State's electricity fromwind?

Very higþ wind penetrations are not achievable in practice due to the increased need for power
storage, the decrease in grid reliability, and the increased operating costs. Given these constraints,

this study conchrdes tl:rltamore practicalupper limit for wind penetration is 10%.

Tagged as: american wind energl¡ associatiorl Henr')¡ Hotspur, Mark Delucchi, Mark Jacobsor! Owen
Glendower, production tax credit, Shakespeare, William Korchinski

E Ahn white october 5. 2ot2 at 2:r9 pm

For wind to be effective the platforrq thus there siting needs to change. There is a true wind turbine that
just recieved its patent 8,269,368 call windshine. Scalable so ffue residential along with utility and

cornrnercialwillbe available. 'With a much greater wind profile very low cut in and no real cut out speed,
plus gust uilization will make for more reliable power ouþut and over wider landscape. Even a model fot
the antarctic where no windmillwould dare to go.
Windshine Electric Generators the new future inwind.

archaeopter.vx October 5. 2012 at 3:08 pm



This is excellent and to the point. The problemwithtoo rnanywind generators is also higþigþted in

Gerrnany has 25,000 wind M'W and claims having covered 7 .6% of electicity dernand lr:'20l1. But, most

probabþ, that does not correspond to 7.6% fuel substituiton, as stand-bybackrp colìsumes fueL and

rewing up or cutting back increases ineffciency. The Dutch reported an annual fuel substitution equal to

4Yo of 'tnstalled rated capacity. The Falklanders measured 4 to 8% f,rel savings as a result o1"l2o/o or
l4o/o of electricity supply fromwind".

E James Rust ocrober 5.20t2 at7:06pm

The problems of large-scale wind energr reminds me of a long ago remark by the first head ofthe Nuclear
Regulatory Cornrnission-Dixie Lee Ray. Dr. Ray said, '.A viral American male has enougþ semen to

inpregnate all the women in the world. The problem is with the delivery system" I think Dr' Ray was

referring to prospects of solar eners/ which was ahvays mentioned by anti-nuclear activists as a

replacement for nuclear power.

Power from the sun is vastþ greater than wind power and it is too costly for use on a large scale.

James Rust

Kirby PalmOctober 7,2012 at3:43 am

Excellent. The one thing I would have added would have been to point out that you don't just need a lake

for pumped storage, you need TV/O lakes at different elevations. This means that you have the added

technical challenge that one ofthese large lakes needs to be on top of a mountain And when utilized, the

levels ofboth lakes are going to change dramaticaþ in a very short period oftime. You're not looking at

construction of a peacefirl, serene flshi*rg spot like you are for danrrning up rivers to power hydroelectric
plants.

For tpos, you say PJM several times instead ofPMJ. I don't even know which one is correct at this

point.

EI Michael Goggin, AwEA october tr.20t2 at r0:3e am

If you read the Reason Foundation's report, it actuaþ says that wind enerry can provid e a latge share of
our electricrty (at least 50%) and that wind's benefits are rougþþ as large as expected (9% reductions in
pollutionwhenwe get 10% of our electricity fromwind, 18% reductions at 20o/ownd, arñ 54o/n

reductions at Syo/owind). That's even after the report uses a seriorsþ flawed methodology that overstates

the challenges of integrating wind onto the grid and understates wind's benefits. For more, read the

explanation here:

Michael Goggin,



American Wind Energy Association

Steve October 14.2012 at ll:41 am

First offWilliam Korchinski is a former oil indusfy chemical engineer - a sn'ìart guy no doubt - but
srspect as an unbiased e¡pert on wind and energr in general Secondþ Reason Foundation that paid ör
the report has a bias against aftemative enerry since its ftnders are rnainþ in the oil industry ie the Koch
brothers and E>oron.

Korchinski conch¡sions are accordingþ suspect for a nwnber ofreasons. He åils to acknowledge that the

fossil firel industry gets at least $10 billion in annual subsidies http//priceofoil.org/fossil-f,re1-subsidies/
He fails to account for the pollution costs of fossil fi.rcl energy inchrdmg carbon pollution'

Marlo Lewis October 23.2012 at326 pm

Steve,

Nearly all policy studies are urdertaken by researchers with a bias or agenda. After a[ few people do
policy-relevant research jrst to satisfr intellectual curiosity. Phrs, rigorous quantitative anaþsis is expensive

and somebody has to pay for it. That "somebody'' is alrnost ahruays not an honest broker but a
stakeholder - aîorgatwationwith anntenalstake in the outcome ofthe policybattle.

Consider the American Wind Enerry Association (AWEA), which also sponsors studies. AWEA
members benefit directþ frommarket-rigging interventions like renewable electricitymandates and the

wind energr production tax credit (PTC). Those policies transfer wealth fromratepayers and taxpayers to

wind energr producers. So what are the odds AWEA would ever pay for a study critical of rnandates and

the PTC?

Nor should we look to "the government" for anunbiased assessment. The Department ofEnergr's
NationalRenewable Energi Laboratory NREL) produces lots of studies and reports onwind energr. It
too is a dog in the fight. The agency's budget and very existence uhimatety depend on persuading
policyrnakers and the public that renewable energu and the policies supporting rt" are a greatbargatn
Don't expect to find a bias-free zone there.

In short, policymaking hke litigatioq is an adversárialprocess. 'We know in advance that the lawyer is an

advocate, not an honest btoker, and argues in the interest ofhis client. That, however, does not excuse the
jury from listening to both sides of a controversy and attenpting to reach a judgment based on the

evidence presented.

'Whether the Reason Foundation study makes a conû:rbution to the debate or is deceptive garbage

depends entireþ on the validrty of its assunptions, methods, data, and conchsions. You have not offered
any evidence rebutbing it. Dismissing the study out ofhand because Reason gets fi.rnding fromKoch is to
argue ad hominem lt's an argument not based on facts or logic but your particular bias!

Some quick additionalpoints. Wind energy is one ofthe least cost-effective ways to inprove air quality. It



is much more effcient to attack air polhrtion directþ via emission controls than to inpose renewable

energy quota. Nor is wind energy a cost-effective carbon mitigation policy. That's why the 'Waxrnan-

Markey bill included a nationalrenewable electricity mandate in addition to a cap-and-trade program
Waxrnan and Markey are bigboosters ofwind, but theyknew that strpþputbing a price on carbonto
penalue fossil-fuel electric generation isn't enougþ to make wind enerry conpetitive.

As for $10 billionin oilsubsidies, oilis abit pløyer inU.S. electric sryplyand has been since the 1970s.

So even if oil gets all the subsidies you clairr¡ that's not a good reason to subsidize wind.

Moreover, most ofthe tax breaks often condernred as subsidies to 'tsig Oif ' are in fact broadþ available

to rnany industries, as William O'Keefe explains (http//energv.nationaUournalcon/2012110/should-oil=
and-rutwalgas-tax.php#2253278). For exarrple, the Sec. 199 rnanuñctrxing tax credit is available to all

domestic U.S. rnnufacturers. Similarly, the protection against double taxation for U.S. oil conpanies wittr

operations overseas applies to allU.S. firrrs. The tax break for "intangfule drilling costs" applies to drilling

operations a basic princple ofthe tax code, nameþ, expenses are deducted fromrevenues to determine

taxable income. The depletion allowanc e lax:n:r,y or may not be a good idea, but it applies to all forms of
mining not just oil and gas.

O'Keefe used to be an executive ofthe American Petroleum Institute, so his bias rnay offend your bias'

To repeat, that does not tell us whether his argument is valid or no! because identifring bias is not
refutation

Comments onthis entry are closed.
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NoTricksZone
Not here to worsþ what is knowru but to question it. Clirnate news from Gerrnany in English - by P Gosselin

Alternative Energy - BP
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See how BP's advanced technologies are epanding energy productiorgdçhaices þ
Browse: Home / Our Climate In Pictures / Alternative Energl¡, Misc. I GernnnWindpark Operator Rakes In $3

Million For Power That'Was Never Produced
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For Power That'Was Never Produced
Bv P Gosselin on 22. Oktober 2012

Germany's energy feed-in act forces power conpanies to buytæ green electricity fromwind and solar
producers at exhorbitant prices and guarantees the green energy producers åt profits.

Windparks are paid eyen power that doesn't get delivered. (Photo by: Philþ May. GNU-Lizenzftirfreie
Dokumentation,)

But what happens when the sun shines and the wind blows too muct¡ and the power conpanies don't need the

power?

Answer:the power conpanies ask the greenproducers to stop production But now comes the hitch:Ifthe
power corrpanies don't need the power, German law still requires the power conpanies to pay green producers



for the eners/ that they would have produced had they not been asked to shut down. Therefore solar panel and

windfarm operators get money whether they produce or not. No risks!

One exanple, according to leading German daiþ Bild here, is a windfarm operated by Green Party activist
Reinhard Christiansen (5S). The 'tsürgerwindpark" (People's Windparþ, which was buih 12 yeats ago for €8.5
million, at times produces Íìore energy than E.ON power company actuaþ needs, and thus often gets asked to

shut down. However, E.ON must pay for the wtgenerated power.

The result? Consumers have to pay for the electriclty that never gets delivered, let alone consumed! So far

Christiansen has haule d rr^25 million euros ($3 million) for 'þhantom electric power".

Bild quotes Christiansen:

We can sell a lot nrore power tlnnwhat the power cofipany is able to accept."

Adding:

Siemens E
Ef f icienH:,:i.'""Ï.iä1';:i.å*;ii:i'yJl;ï:f;.'.""i.'iåÏ:fi iffi "

siemens.cCIm/enr
lntegrated Energ' 

caPacitY'"

by Siemens: Rr Bild writes that this is no isolated incident and that Gerrnany's Feed-In Act has led to a
Here! flurry ofbizarre incidences where millions get paid out for 'þhantom electric power"

In 2010, 10.2 million euros were paid out, and the trend is exploding upwards. Bild
quotes a confidential internal government document:

*

For a midsize windpark, amounts ìn the neigþborhood ofwell over 100 million euros can be
reached quickþ."

Bild concludes:

In the end the qazy thing is that it's again the consumers who wind up palng for power that never
gets used."

In Germany, it s not uncommon for the mayor and city officials to get in on the profiteering, often pushing

windårmprojects througþ against the stiffresistance of local citizens. It's a business fraugþt with comrption and

shady deals. 'Welcome to Gerrnany's Energiewende (energy fansformation) where a few are laugþing their way
to the bank, and the rest are being taken to the cleaners.

Efficient Energy Sources
s ienrens .co rr/Ënetgy-Soutces +

Clear-Cut Benefits FromStarl To Finish.Iæam More About It Here! ,Arlryroiees þ

Posted in Altemative Energ)¡, Misc. | 1B Responses



18 responses to "German \ilindpark Operator Rakes In $3 Million For Power
That Was Never Produced"

I

1

Ike
22. Oktober 2012 at 13:51 | Permalink I Repþ

Siemens announced today, that they step out ofthe solar energi sector.

Solargeschaeft.html

2

I can't believe it. Solar is the technolory ofther firture, I'mtold time and agan.

Green Lie
22. Oklober 201,2 aI" 16:17 | Permalink

..] Gerrnan Windpark Operator Rakes In $3 Million For Delivering Power That Was Never Produced
.l

thebissreenlie
22. Oktober 2012 at1620 | Permalink I Reply

How much longer can this SCAM be tolerated? The evidence is overwhelrning that this is nothing more
thana gþntPonnscheme!
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4

I
DirkH
22. Oktober 2012 at16:29 | Permalink I Reply

Noteworthy: a lot ofthe commenters under the Bild article blame the evil eners/providers and
prwatÞabion for rising energy prices.

Dernonstratng total incapability ofunderstanding politicalprice-fxing. The continent ofthe blìnd
and stupid.

Walter Schneider
22. Oktober 2012 at" 16:40 | Permalink I Replv

Germany is not the onþ country where windñrm operators get paid for not producing electric eners/:

"The first successfrl test shut down ofwind ñnns took place three weeks ago. Scottish Power received
f,l3,000 for closing down two farms for a little over an hour on 30 May at about fue in the morning."
More:
blowing/

grayman
22. Oktober 2012 at23:46 | Permalink I Repl.v

What would be wrong with the nrajor power corrpanies winding down their generators to half speed and
letting the wind and solar go thru so the people can see what a waste it is? Not trytng to be a rnalcontent
but if the people get a taste of the future the greens have plarured for them then rnaybe the people will rise
up against them

5

John F. Hultquist
23. Oktober 2072 at04:27 | Perrnalink I Repþ



Is the payrnent based on the installed capacig, an average ouþut, or on the amount that likeþ could have

been produced during the pause calculated from actual wind speeds dwing that time? Sorry, I can't
answer the question for our local situation either.

In'Washington State muchpower comes fromhydro via the Bonneville Power Administration and there is
plenty ofpower when river flows are higþ In spring of 201 I they told wind ftrnrs to shut down and got
sued. Storyhere:

All these issues should have been settled before contracts were signed and towers went up. It doesn't
instill confidence in the people responsible. Note, many lawyers and bureaucrats get paid either way -
before or after.

I
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DirkH
23. Oktober2012 at 11:10 lPermalink lR"pV

The German FIT law mandates tl:øt a[,Wind power and PV power k'Wh that are produced must
be accepted by tlrc grid operator. It for technical reasons, an overload looms - which is usuaþ the

case througþ wind power spikes, as that has a år more violent characteristic than solar power - the

grid operator can reject the power but conpensation for the power that COULD have been
produced must be paid. I don't know whether they meter that amount ofpower somehow or
whether they estimate it by measuring wind speeds.

This provision makes the German FIT law worse than a planned economy. At least in Soviet style

planned economies you don't have to pay for goods that have never beenproduced. Sounds lfte a
devious planto wreck the economybut I don't think the Greens who invented the idea are smart
enougþ for that.

tckev
23. Oktober 2012 at 09:30 | Permalink I Repl.v

I may have a better, greener fix -

Govemment møndate all consumers to install'smart' meters in allhomes (at the consumers expense).

When all these gfeen generators rnake excess capacrty then the 'srnart' meters alarnt and the consumers
(or automated home systems) are alerted to consume the excess porwer (at the consumers' e¡perse).
Faih¡re to corrpþ within 1 minute ofthe alarmìnnnediateþ adds twice the required consunption to the

smart meter's reading (and so the consumers' bills). Greenjob done!



Alternatively, get real and stop this ertravagantwaste ofpublic money by abandoning this foþ now

9

Bob in Castlemaine
23. Oktob er 2012 aI 12.08 | Pennalink I Reply

Time for the green zealots to recognize that'windmills are aîafüfactof the past that should rernain a quaint

part of history certainly as år as particþation in power network power generation.
These anachronistic rnachines produce very limited amounts of expensive, inherentþ unreliable power.
Not onþ that but as the percentage penetration ofwindmills increases in the generation mix, the CO2

If there \¡/as some relevance to the curent cuh of CO2 emissions reduction the obvious way to achieve it
would be (in the absence ofplentifirl hydro resources) a combination ofnuclear and combined cycle gas

turbines.

slimething
24. Oktober2012 at 18:41 | Permalink I Replv

httotlciddt.orsl
Go downto Negative prices and the higþprice ofwindpower (Posted October 8,2012) WindAction
Editorial

'hegative profits"

DirkH
24. Oktober 2012 at 19:38 | Permalink I Repl.v

The market distortions get sfranger and stranger

1

2
P Gosselin
25. Oktober 2012 at 11:13 | Permalink I Replv
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The same negative prices occur here in Ewope as well The problem is that adjacent countries

refuse to accept the 'lee energ/'becar¡,se it makes it irrpossfule for themto recoup on their multi-

billion euro investments made in their ownpower plants.

DirkH
24. Oktober 2012 at 19.16 | Peffnalink I R.pLu

Today I drove 400 km fromNorth to South and 400 kmback through Germany. I saw many wind
turbines along the 47. Not one was tuming; not in the nrorning and not in the evening. Foggy weather
across all of Germany. No sun for the Solar Panels.

1

DirkH
25. Oktober 2012 at lT :29 l Permalink l Repll¡

No, Paderbom is A2,Iwas driving downto Frankfurt vla A7 and 45. Lots ofwind turbines

on hills there. They look so peacef,rl when they are not tuming and everything is foggy.

slimething
24. Oktober 2012 at22:08 | Permalink I Replv

Good article here

Leave a Reply



NoTricksZone
Not here to worshþ what is knowr¡ brf to question it. Climate news from Gerrnany in English - by P Gosselin

Answers for Energy
lvrwv.s iemerr s . conr/Renewab le-Ënergy +

Over 60,000 enployees are devoted to renewable energy technology' A4çtroices þ
Browse: Home i Our Clinnte In Pictures / Alternative Energ)¡ / Germany's Massive Renewable Energy System

Puts Out OnfyT% Oflt's Rated Capacrty inNovember!

a)

)o o

November!
ByP Gosselin onlT. November 2012

Germany has spent nìoney on renewable energy, lil<e wind and solar power, kke few others in the world. So år
the countryr has invested htmdreds ofbillions. How's the return on investment? Pretty lorsy, especiaþ this

November.

The European Institute for Climate and Energr (EIKE) today has a story on how wind parks and solar panels

are performing:
in.

'When Gerrnany exports some eners/ to France, the media hlpes it rry everywhere in the evening news' . .proof
that Gerrnany's energy ûansition to renewable energr is paying off!

But that, it tr¡ms out, is arare event. Ralf Schuster, for exarrple, took the October data fromthe EEX in [-e{.lig
and plotted the following clnrt,which depicts wind and solar feed-n¡ urport fromFrance, and export to France

I'mnot going to get to much in the details here. The chart below shows that the exports (green shaded atea) ate

rare artd irrport fromFrance (red shaded area) is the norrnal situation.
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Schuster

The New
Chromet
play.google,

Boots in secondr
apps built-in. F

+ This kind ofperfonnance should be considered before any corxÍry, state or community
allow itselfto be duped into investing in green energy sources.

It's not for nothing old societies back in history abandoned windmills. They weren't
effective back ther¡ and they certainþ are not efficient today.

Hat-tþ to Winfried Klein Chairman ofthe IG-LAHN e.V. in Runkel, Germany TeL: (+49) 6482 4994.

Schuster then took a look at how much solar and wind power was fed in last week from
9 November to 15 November,2012. He formd that of the 64,000 MW of installed wind
* solar capacity in Gerrnany, less than 5000 MW was fed in. That comes out to just
over a whopping wholeTo/ol

Now iroagne payng 100 errployees and seeing only 7 ofthemworkmg and that for an

entire week. It wouldn't be long before you went banknrpt.



Alternative Energy - BP
bp.com +

See how BP's advanced technologies are erpanding energy productiorgelç¡oices þ

Posted in Altemative Enerry | 12 Responses

12 responses to "Germany's Massive Renewable Energy System Puts Out Only
712 Of It's Rated Capacity in November!"

1

Doug Proctor
17. Novemb er 2012 at22:01| Permalink I Repþ

The difference between rhetoric and reality is so great that it defies reason to believe that those who push

the 'þeen" revolution of energr reaþ think solar, wind is either economicaþ justified or effective at any

scale.

presidents and coaches tell the nation and team that they are the best on the planet, believing that

greaûaess is only achieved by those who believe they are great. Which is true. But greatness must be to

begrwith:you cannot make the ineffective effective withpropaganda. The Stalinists worldwide learned

this the hard way, but their Western cousins, the eco-greenhaven't got the latest memo'

I would like to think that reason eventuaþ prevails. Actuaþ it does, but my experience in private industry,

where reason is demonstrated on the bottom line ofthe ledger, shows me that corrplete disaster often
precedes reason.

The green political stance is costing us much lost opportunity as well as financial difficulty. Before it is
over, it will cost much, much more.

What a shame

18. November 2012 at05:37 | Perrnalink I Replv

Or,r old Greens - the old K-Gruppen nomenclatura- are nraking a last desparate bid for power in
the 2013 elections. That will be their last chance.

They don't mention energy or the environment or Global'Warming at all They onþ talk about tax
hikes on the rich and especially on industry, and sharing the European debt between af Eurozone

1
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nations.

So, they nn an Obama 2.0 carlipaign The corrplete disaster that they left behind by insøting the

renewables subsidies during their reignwiththe SocialDemocrats from 1998 to 2005 is not
mentioned bythem

I think they will åil Obarna 2.0 was able to succeed by promising more freebies to the people who
already got freebies. Their European debt sharingproposalwould onþwork ifthe recþients ofthe
aid - Greek and Spaniards etc - were allowed to vote in the Gerrnan elections. That's where their
stratery ñlls on its åce.

Georse
1 8. Novernb er 2012 at 0 l :00 | Permalink I Reply

Another interesting corrparison would have been the cost of the þorted electricity versus the cost of the

e4ported electricity.

Heqe in Ontario, Canada,wind power, when it produces at a[ generaþ produces at times ofthe day
when the energy is least required. This results in the grid operator having to sell the excess power to
neigþbowing jurisdictions, Quebec, Manitoba or the northern US States, at or below wholesale rnarket
price, often Ont¿rio has to pay these jurisdictions to take the power. In other words, under the McGuinty
Liberal government's FIT rules not onþ are we obliged to buy anypower produced bywind or solar,

whether it is needed or not, we pay the producers 4 times as much for it as for any other sowce of
conventional power, but we also lose money again when lwe pay oour neigþbours to take it offow hands.

I amwilling to bet tJnt a similar situationpertains in Gerrnanywhere its neigþbours are aheady üying to
protect themsehes fromthe power surges ofthe German gnd .

Thanks for the great articles,

roger
18. Novemb er 2012 at 16:13 | Permalink I Repl,v

In a not rmrelated conversation I jrrst had with my neighbour, who prrrchased a Nissan Leaf electric car

about 18 rnonths ago and needs to sell before the battery life is gone, the resale value rigþt now is
f,10,300, a net loss of f 18,000.
Canyou do the rnath?
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Paul
18. November2012 at20:I1 | Permalink I R.pþ

Not much better here in the UK. This is a live reading ofthe IJK's elecficity power ouþut. Yesterday the

wind dropped to bareþ above zero of it's f.rll capacity:

http //www. gridwatch.templar. co. uk/

Christian Wiesner
1 9. Novemb er 2012 at 23:04 l Perrnalink l Repþ

Sorry to intemrpt the ranting here, but why on earth are you searching the energy fromwind parks in
Germany at the EEX ? 95% ofthe renewable energies in Gennany are sold via the EEG
('Einspeisevergütung des Emeuerbare Energiengeselz: feed-in conpensation ofthe renewable energy
law), theynormaþ don't appear at the EEX at all ?

Leave alone that the EEX is onty trading the energr which is not covered by OTC (:Over the counter),
being the rnajonty ofthe eners/ in Ewope.

'Where did you get ths data ? But yes, the past couple of days have been ahnost without any wind here,

and the sun is also not shining. So, for anybody who would like to start a serious rant against renewable,
now is the perfect time to do it, that's for sure .....

1

Bruce Williams
25. Novemb er 2012 at 17:51 | Permalink I Repþ

I'm sad to see that anti- renewable forces are using the same tactics in Germany as they did here
in the US. Cherry -picking data (selective inclusion) to reach conch¡sions that support their dogrna.
And I'm glad to see that someone is srnart enougþt to see througþ their deception!!
Thanks, Christian!



DirkH
25. Novemb er 2012 at 18:07 | Perrnalìnk I Reply

Renewable enerÐtis a perfectty fin energy sotrce for somebody who is content wittr its
very higþ price tag and its inherentþ ftuctuating nahre.

V/hat I reject is being forced to pay other people for their wind/solar electricity because it is
not what I need.

I need a STABLE and CFIEAP suPPlY.

Please go ahead and buy yowselfAll the renewable energl sources you want but don't
expect me to pay for it.

It might make very good sense on a remote island wittr a lot of sun. Unfofiütateþ, Germany
is situated år inthe North and is avery cloudy country.

Bracl Blake
7. Ja;in:øir 2013 at02:28 | Permalink I Repþ

Bruce your remark about cherrypicking is a ridiculous exarrple ofthe 'þot calling the kettle
black". In my more than 60 years, I have never seen such a pack of deceptio4
misrepresentations, and outnght lies as spun by the wind indusûy. The wind indusûy carurot

compete without tax subsidies, mandates, and market mampulations. It is atotal failure.

DirkH
25. November2012 at 18:04 lPermalink lReplv

Christian'Wiesner
19. November 2012 at23:04 | Perrnalink I Reply
"Sorry to intemrpt the ranting here, but why on earthare you searching the energy fromwind parks
in Germany at the EEX ? 95Yo of the renewable energies in Gerrnany are sold via the EEG
('Einspeisevergütung des Emeuerbare Energiengesetz: feed-in conpensation ofthe renewable
eners/ law), they normaþ don't appear at the EEX at aX,?"



'But yes, the past couple of days have been ahnost without anywind here, and the sun is also not
shining. So, for ar¡fuody who would hke to start a serious rant against renewable, now is the

perfect time to do it, that's for sure . . ..."

So, Christiarì, you are saying that
a) the data is wrong
b) that indeed, solar and wind didn't deliver much.

Make up your mind. Do you DISPUTE the findmg that onþ 7o/o of tnmeplate capacity have been

delivered or do you SUPPORT it?

For me it looks like you support it. FINE. Now PLEASE e¡plain to all ofus WHY we are forced

to pay nearþ the HIGFIEST electricrty price in the world for the most UNSTABLE supply'

Please, yow argument.

6
DirkH
25. November2012 at 18:19lPerrnalink lReplv

Christiaq I suppose you're Germar¡ so I think this explanation fromthe EEX canheþ youunderstand
your mistake.
http //www. regenerative- zuktnft . delgrundlagen/energiewirtschaft

'While wind, solar and other EEG-subsidized energy suppliers get the guaranteed price, their ouþut does

get traded at the EEX.

1

DirkH
25. November 2012 at 18:36 | Perrrnlink I Repl.v

I guess I'm too late and Christian's gone. But what we have wilressed here is an attrack by a
Gerrnan Green who insinuates that skeptics use false data - yet cleverþ conceals the ñct that the

renewable energy kWh's ARE traded at the EEX, which I was able to find out in a minute with
google. So obviousþ Christian must have known it as well- Christiaq why did you lie to us?

WHY?

Because you can't win with the truth.

Leave a Reply
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Top News
Offshore wind proiect advancs*

AUGUSTA, Maine - Norwegian ener-
gy giant Statoil gained key approval
Thursday in its bid to build one of the
nation's first offshore wind power pro-
jects off Maine's Boothbay Harbor.

The $tZO million project would put
f,our, three-mega\rratt wind tufbines 12
miles off the coast on floating spar-
buoy structures tethered to the seabed
in 460 feet of water.

Az-Ivote by the Public Utilities 's'

Commission approved an important
contract between Statoil North Amer-
ica and utility compan^ies. The PUC
vote \¡yas the biggest hurdle the Hy-
wind Maine projêct faced as it moves
forward with the goal of having power

has no offshore
wind farms. Other projects are also in
development off Massachusetts, Rhode
Island, New Jersey and Delaware.

The approval comes with sorne cor-
ditions but Statoil said it considers the
PUC vote an important milestone.



M.D. Bright
P. O. Box 131

Wolcott, Vermont 05680
January 24,2013

Jan Eastman, Chair, Vermont Energy Generation Siting & Policy Commission
Vermont Department of Public Service
112 State Street
Montpelier, Vermont 05620

In RE: Rule 5.4 &248 - Lack of NOTICE to Property Owners on Wind Farm
Development Projects

Dear Ms. Eastman,

First and foremost we would like to thank you and those copied on this letter for all of
your hard work and public service over the years, most especially in view of all the
controversies and issues that are before you currently.

we are writing to let you know that we are not in support of the development of wind
turbine farms in Vermont. While we hope that efforts being made are genuine in the task
being undertaken by the Commission, it is unfortunate the process is taking place after
the permitting &, construction of wind turbine farms in Vermont.

V/hile we understand wind turbine farms can help address energy issues in other areas of
the country, we do not believe they are efficacious for use in Vermont due to icing,
increased âecibel levels due to icing, inconsistent wind patterns, the destruction of
mountain ridge lines, damage to the environment and wild life and adverse impacts on
property o*n", view sheds. It is time for our country to engage in a dialogue about which
renewable energy sources work best for each region.

1



By profession we are not biologists, conservationists or environmentalists. HOWEVER,
as permanent residents, taxpayers and former public servants of Vermont we believe that
we have a duty/responsibility to ensure and preserve the integrity of Vermont's
environmental base now and for future generations.

HOV/EVER WELL-INTENDED motivations might have been to help thwart energy or
economic impacts on Vermont, our research shows that there existed a lack of concern
and procedure for those citizens residing in nearby towns or in adjacent counties (known
as NON-host towns). Because we did not 'host' the turbine farm being proposed, we
were excluded from the process. See V.S.A. 30 $248

The Vermont Public Service Board (herein PSB) is the regulatory body charged with
issuing permits to wind farm developers. Please know that our distress is not about
members of the PSB but rather with the rules in which they are required to apply. The
rules used are in direct conflict with the PSB's overall mission. Rules 5.4 and 248 seem
to favor wind turbine farm development and are inadequate to guide the process of
gathering public input. They are inadequate because they specifically exclude the
iolicitation of comments from a wide range of property owners that are impacted by the
presence of wind turbines.

AT LAST COUNT, there will be approximately 2l2wind. turbines planned for
construction on top of Vermont's ridge lines, most of which have already been completed.
To construct wind turbine farms with each tower in excess of 460 feet, developers need to
scalp the tops of the mountains. This is senseless and counter productive to Vermont's
financial inierests considering that beauty and mountains bring revenue from tourism and
second home ownership to the state.

The construction of wind turbines upon mountain ridge lines in Vermont have a unique
impact due to their height in that they can be viewed from near and far distances.
Beõause of their distinction and uniqueness, further analysis is required to properly assess

their overall impact. We suggest undergoing a rule change amending applicable rules to
include language that would extend the range of NOTICE to property owners currently
within a l0 mile radius of the wind turbines to one that would include property owners
within each town that can be seen from the top of each wind turbine as far as the eye
can see for 360 degrees. This is a fair and effective way to solicit pubic comment and to
fully assess the impact of the loss of ridge line view shed's on property owners
throughout the State. To achieve that end, you must cast a wider net.

We reside in Lamoille County; a county adjacent to one county that recently constructed
a wind turbine farm. The Town of Wolcott is about a 30 minute drive from the Town of
Lowell on a long and winding road. Youreally can't get there from here. Like other local
residents we discovered late summer 2012 that we have a very clear view of the
TWENTY-ONE towering 460 foot wind turbines (with red night lights) perched on the
Lowell ridge line. These can be viewed from our side yard. The size of these monsters is
quite disturbing. Some days it looks like "Boot Hill", other days they appear as ominous
spooky crucifixes.
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Additionally, we are concerned about the construction of the proposed 30 - 40 wind
turbines on Seneca Mountain in Brighton/Newark/Ferdinand, located two counties away.
These turbines will be 490 feet tall and may be viewed from the northeast portion of our
property & from the front window of our home, yet as stated, they will be perched upon a
ridge line two counties away.

The role of the PSB is to, "make determinations that are within the public good". After
this process they issue a Certificate of Public Good (CPG), which is the Order giving
developer's the green light. Due to existing rules, the Vermont PSB is not required to
provide NOTICE to property owners unless they are within a 10 mile radius of a
proposed wind turbine. Even then, any NOTICE that is issued is given to the local or
regional Planning Commissions, as required by 30 V.S.A. $ 248 (A) (4) (C), who then
have 7 days in which to respond. The Planning Commissions are not the "town crier's"
and are not charged with giving NOTICE to property owners. They are only required to
respond. Other notices thatmay be issued by local publications or to adjoining
landowners are limited to only those county'counties in which the turbine project will be
located. So folks who own property outside the 10 mile radius and in another county will
not receive NOTICE.

SOLICITATION OF PUBLIC COMMENT begins when NOTICE is given to property
owners. Without NOTICE the ability for homeowners to avail themselves of the public
comment process is diminished. V/ithout being notified of any issues through our local
Town Cleik's off,rce, Vermonters just go about their very busy days working, raising their
children, etc., and many commute long distances to work removing them even further
from local issues. We rely heavily on our Town Meeting process and Town Clerks.
Without NOTICE there is no way for a property owner to know if there is going to be an
encroachment on their view shed.

LIKE THEIVES IN THE NIGHT, the Lowell wind turbines were constructed and once
the humid summer air cleared, their intrusion was discovered. Until one wakes up one
summer moming to discover 2l windturbines in their backyard, one would never have
known that their land actually was within the view shed of the mountain that houses the
wind turbine farm. We have lived in Lamoille County for 30 years and never once set
foot in the Town of Lowell. But, this is the situation that exists here and in other towns
throughout Vermont. Without receiving comments from many others who reside within
the vièw shed of the wind turbine farms, the open meeting process becomes one that is
not inclusive, has low attendance, much less controversy and poor overall tumout. It also
excludes information that the PSB would need in order to make a determination in the
interest of public good.

FURTHERMORE, public comment submitted before the PSB is not considered
evidentiary and instead is only to be considered for the purposes of knowledge to help the
PSB advance discovery. It appears to us that without evidence a quasi-legal process such
as this could then only resort to arbitrarily selecting which issues matter and which ones
do not. In almost every legal process in this country individual and third party witness
statements are included as evidence.

J



While the Lowell matter is now closed, we believe there was a gross underestimation of
the number of property owners within the view shed of the wind turbine farm. 'We believe
that the underestimation and failure to consider the fulI aesthetic impact of the turbines
was without precedent and arbitrary. Unfortunately, without rule changes, the
underestimation will have a cascading effect throughout the State of Vermont.

To our knowledge, there has been no consideration given to the ability or inability for any
homeowners outside of the 10 mile radius to sell their properties. Not only are our land
and home values decreased by the mortgage scandal, property values are further
diminished by these expansive wind farm projects in which we had no voice. Who will
want to buy a home or land in Vermont when there is no guarantee against a utility
company or private developer "steeling" their view shed? The issue of property value
and resale was not fully vetted.

To onr knowledge there is no process for compensating property o\ilners residing outside
the 10 mile radius for a loss of their ridge lines or loss of the aesthetics that add to the
beauty, peace of mind, privacy and potential resale of their properties. The issue of
aesthetics was not fully vetted.

THEREFORE, we would submit that the State of Vermont, through its statutory and
regulatory authority, failed in its ability to provide NOTICE to all property owners
within each town that can be seen from the top of each wind turbine as far as the eye can
see for 360 degrees and as a result, diminished their opportunity to submit comments.
Therefore, the PSB did not and does not still have enough information to make
determinations that are within the public good with regard to the impact of wind turbine
farms on property owners.

'We are disappointed in what appears to be an over zealousness to expedite wind
development in Vermont without engaging in a fulty organized and collaborative public
comment period normally required & expected for projects of this magnitude artdwithout
establishing an ordered regulated public oversight process. Vy'e can only surmise that
Vermonter's remaining silent will make their voices heard when they vote in the next
election.

There are many brilliant attomeys residing in Vermont and we would hope that just one
would consider filing a Motion to Set Aside an Order with the Vermont Supreme Court
to address these issues. Until that time and in lieu of such a Motion, we would ask our
Vermont leaders to put forth efforts to "make the process whole", by Executive Order, to
rescind each Certificate of Public Good issued for each of the wind turbine farms and ask
that these turbines cease operating until a fair and organized citizen comment period and
proper vetting of all of the issues is undertaken following a process in which NOTICE is
issued to each property owner as described.
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This NOTICE shall be by written correspondence to all property owners with property
located within each town that can be seen from the top of each wind turbine as far as the
eye can see for 360 degrees and that the NOTICE be issued by each Town Clerk within
each town and to include all property owners including those who own second homes in
each town.

That NOTICE should also include a public service message to accurately address the
following matters being either true or false?

1) That the power being generated goes directly back into the New England grid;
2) That Vermont homes are not being directly powered by the power generated from

this wind;
3) That electric rates for Vermonters have not decreased as a result of this wind

power generation;
4) That the power being generated is being sold to other states and Canada;
5) That the power being generated does nothing to reduce Vermont's carbon

footprint;
6) That the wind turbine developers will receive millions of dollars in federal

subsidies;
7) That by selling power to other state's this reduces that state's carbon footprint;

The above public service message would serve to provide accttrate information to
Vermonters and help to dismiss some of the misinformation currently being televised.

WE WOULD ASK THAT the State of Vermont establish aPublic Oversight Committee
to oversee the operation of these industrial wind turbine farms, to review quarterly reports,
monitor promises made for adding economic growth, review applications for federal
subsidies, receive and respond to complaints, review environmental, public health and
wildlife impact studies and methods used to minimize those effects.

FINALLY, we have a concem about the effect wind turbines have on public health'
most especially, the impact on those individuals with hearing deficiencies. The
demographics for rural areas where wind turbine farms are located in Vermont may be in
areas where the population includes those who have been exposed tohunting activities,
operating farm machinery, could include former military personnel, volunteer fire &
rescue personnel, police personnel and those exposed to loud music. Exposure to loud
noise not only causes hearing loss, but also a health condition known as 'hyperacusis', a
disorder causing sensitivities to any type of noise. For instance, 45 decibels for a person
with normal hearing could cause someone with hyperacusis to suffer severe hardship.
Individuals with hyperacusis may suffer a sea sickness type of response to the noise
generated by the wind turbine farms when icing conditions cause them to emit irregular
decibels. While we do not know if this is the case in Vermont, demographics need to be
considered when siting wind turbine farms. This is just another example of what could
have been considered in making a determination that was "in the public good" when
considering the impact of wind turbine farms in Vermont.

5



In closing we would like to thank you for taking the time to review our concerns and
understanding your time constraints, please do not feel the need to respond.

M.D

MDB/hs

Cc:
The Hon. President, Barack H. Obama
Hon. Senator Patrick Leahy
Hon. Senator Bernie Sanders
Congressman Peter Welch
Joe Benning, Vt. State Senator, Caledonia
Linda Martin, Legislative Representative for Town of 'Wolcott

a
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From: Annette Smith [mailto:vce@vce.org]  
Sent: Thursday, March 21, 2013 9:50 AM 
To: Margolis, Anne 
Subject: PSB decision on Lowell stormwater permit appeals 
  
Today the PSB issued its decision on the appeal of the Lowell stormwater permits.  As usual, the PSB denied 
every argument brought by experts for the Towns and citizens group.  They accepted none of the arguments 
brought by Appellants.  This decision, as with all the PSB's rulings on the Lowell case, is political, not one 
based on science.  Why would anyone bother to participate in this process?  How many cases can you cite 
where complex issues like this are litigated and not one single issue that is challenged is changed, even if a 
little? 
  
We must have a process at ANR where qualified experts brought in by parties other than the applicant are able 
to discuss these issues prior to the issuance of draft permits.  ANR's closed-door meetings with the applicants' 
experts and the permits that ensue are degrading our water resources and not protecting the environment, no 
matter what the PSB ruling says.   
  
  
----------------- 
Annette Smith     
Executive Director 
Vermonters for a Clean Environment, Inc. 
789 Baker Brook Rd. 
Danby, VT  05739 
office: (802) 446-2094 
cell: (802) 353-6058 
http://www.vce.org/ 
vce@vce.org 
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I.  INTRODUCTION

This case involves an appeal pursuant to 10 V.S.A. § 8506 of five environmental permits

issued by the Vermont Agency of Natural Resources ("ANR") to Green Mountain Power

Corporation ("GMP") for both the Kingdom Community Wind Project ("Project") and associated

transmission upgrades.  The Project is a 21-turbine wind-powered electric generation facility,

with associated access roads, a substation, an operations and maintenance building, and electrical

lines located in the Lowell Mountain Range in Lowell, Vermont.  Pursuant to a stipulation by all

parties, two of the permit appeals—Stormwater Permit #6216-INDC.1 (Docket No. 7628-B) and

Wetland Permit #2008-364 (Docket No. 7628-E)—were dismissed at the technical hearing held

in this proceeding on July 11, 2012.   The appeal dismissed in Docket No. 7628-B related to a1

construction stormwater permit issued for the transmission upgrade components of the Project

itself.  Accordingly, in this Order we affirm the issuance of the remaining three permits at issue

on appeal:  Stormwater Permit #6216-INDC (Docket No. 7628-A); Stormwater Permit

#6216-INDS (Docket No. 7628-C); and the Section 401 Water Quality Certification (Docket No.

7628-D).  

II.  PROCEDURAL HISTORY

On September 19, 2011, Energize Vermont, Inc., Don and Shirley Nelson, Jim Blair,

Kevin McGrath, Robbin Clark, Nancy Warner, and Jack Brooks (collectively, the "Appellants")

filed with the Vermont Public Service Board ("Board") appeals of five ANR decisions related to

the Kingdom Community Wind Project located in Lowell, Vermont.  

A prehearing conference was held in this matter on October 14, 2011.  In Orders issued

on October 19 and October 27, 2011, the Board established a schedule that required the

Appellants to file a more specific statement of issues.

On October 24, 2011, the Appellants filed a Preliminary Statement of Questions.

On November 14, 2011, GMP filed a motion to strike and dismiss the Appellants'

Preliminary Statement of Questions.

    1.  Tr. 7/11/12 at 5 (Volz). 



Docket No. 7628 A–E Page 5

On November 22, 2011, the Board issued an Order granting the towns of Albany and

Craftsbury leave to intervene in this appeal proceeding.2

On January 6, 2012, the Board issued an Order granting in part and denying in part

GMP's motion to strike portions of the Appellants' Preliminary Statement of Questions.  The

Board also granted the Appellants' motion to file an amended statement of questions

On January 12, 2012, the Appellants filed an Amended Preliminary Statement of

Questions.

On Januray 18, 2012, GMP filed a motion to strike and dismiss the Appellants' Amended

Preliminary Statement of Questions.

On February 3, 2012, the Board granted in part and denied in part GMP's motion to strike

and dismiss the Appellants' Amended Preliminary Statement of Questions. 

On February 17, 2012, GMP filed supplemental direct testimony and exhibits.

On March 26, 2012, the Appellants, ANR and the Department of Public Service

("Department") filed direct testimony and exhibits.

On May 25, 2012, all parties filed rebuttal testimony and exhibits.

On June 29, 2012, GMP and the Appellants filed a Stipulated Motion to Dismiss Certain

Appeals and Questions from Appellant's Statement of Questions.  In the motion, the parties

requested that the Board dismiss Dockets 7628-B and E.  In a memorandum dated July 3, 2012,

the Board directed the Appellants to file a final statement of questions reflecting the dismissed

questions and Dockets.

On July 6, 2012, the Appellants filed a Final Statement of Questions on Appeal ("Final

Statement of Questions").3

On July 10, 2012, the Board conducted a site visit at the Project site.

On July 11, 12, 13, and 16, 2012, technical hearings were held in Montpelier.

On August 17, 2012, the parties filed briefs in this matter.

On September 13, 2012, the parties filed replybriefs in this matter.

    2.  The Towns have presented arguments that essentially are identical to those of Energize Vermont, Inc., et al. 
Accordingly, we include the towns of Albany and Craftsbury in the term "Appellants" throughout this Order.
    3.   In this Order, we refer to the Appellants' questions as numbered in the July 6, 2012, filing. 
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III.  GENERAL PROJECT FINDINGS 

1.  The Project is a 21-turbine wind-powered electric generation facility, with associated

access roads, a substation, an operations and maintenance building, and electrical lines located in

the Lowell Mountain Range in Lowell, Vermont.  Jeffrey Nelson (hereinafter "Nelson") pf. (Vol.

1) at 5.4

2.  The Project is located along the Lowell Mountain ridgeline, which generally runs in a

north-south orientation.  The Project lands located on the westerly side of the ridgeline are within

the Vermont River Basin, and the Missisquoi River Drainage Basin.  The Missisquoi River

watershed ultimately drains to Lake Champlain.  The Project lands located on the easterly side of

the ridgeline are within the Black River Drainage Basin, which ultimately drains to Lake

Memphremagog.  Nelson pf. (Vol. 1) at 5–6.

3.  The named streams located on the western slope of the Project site include the upper

reaches of the East Branch of the Missisquoi River, Ace Brook, and Truland  Brook.  On the

eastern slope, the named streams include Seaver Branch, Rogers Branch, Shalney Branch,

McCleary Brook, and Lamphear Brook, all of which are tributaries of the Black River. 

Numerous unnamed tributaries originate at the Project site as well.  Nelson pf. (Vol. 1) at 5–6.

4.  Permit 6216-INDC ("Construction Permit") regulates the runoff of stormwater from the

construction phase of the Wind Farm Component.  This permit will terminate once the earth

disturbance associated with construction activities has been permanently stabilized.  Nelson pf.

(Vol. 1) at 6–7.

5.  GMP filed its application for the Construction Permit on November 12, 2010.  ANR

issued a draft permit on January 28, 2011.  Public hearings regarding the draft permit were held

on March 2, 2011, and June 2, 2011.  The final permit was issued on August 19, 2011.  Nelson

pf. (Vol. 1) at 9.

6.  Permit 6216-INDS (the "Operational Permit) regulates the management of stormwater

runoff from the impervious surfaces of the Wind Farm Component.  This permit coverage

    4.  For clarity's sake, we note that Jeffrey Nelson is an expert witness for GMP and should not be confused with
Don and Shirley Nelson, who are named parties to this case.
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commences upon construction of impervious area on the site and continues in force after the

Construction Permit terminates and the Project is operational.  The Operational Permit term is

five years.  This permit (and subsequent renewals) is required for as long as impervious surfaces

are present at the Project site.  Nelson pf. (Vol. 1) at 7.

7.  GMP filed its application for the Operational Permit on September 10, 2010.  ANR

issued a draft permit on January 31, 2011, and a public hearing was held on March 2, 2011.  The

final permit was issued on August 19, 2011.  Nelson pf. (Vol. 1) at 9.

8.  The Project requires a Water Quality Certification ("WQC") pursuant to Section 401 of

the Clean Water Act ("CWA"), 33 U.S.C. § 1341.  The WQC provides a certification by ANR

that the Project complies with the Vermont Water Quality Standards ("VWQS").  Nelson pf.

(Vol. 1) at 7; ANR Panel at 4–5.

9.  GMP filed its application for the WQC on February 14, 2011.  ANR issued a draft

certification on May 18, 2011, and public hearings were held on June 20, 2011, and July 13,

2011.  The final certification was issued on August 19, 2011.  Nelson pf. (Vol. 1) at 9.

IV.  STANDARD OF REVIEW

This case is the first appeal brought before the Public Service Board ("Board") under

Vermont's consolidated environmental appeals statute, 10 V.S.A. § 8506.   Pursuant to this5

statute, appeals of decisions or acts by ANR concerning renewable energy plants are assigned to

the jurisdiction of the Board.  In hearing such appeals, the Board is required to:  (1) apply the

substantive standards that were applicable in the original permit process before the Secretary of

ANR; and (2) hold a de novo hearing on those issues which have been appealed, giving equal

weight to past decisions of the environmental division and the Board's past decisions.   GMP6

    5.  The text of 10 V.S.A. § 8506(e) is as follows:
In an appeal under this section, the public service board, applying the substantive standards that
were applicable before the secretary, shall hold a de novo hearing on those issues which have been
appealed.  In such an appeal, the board shall give the same weight and consideration to prior
decisions of the environmental division and of the entities described in subsection
8504(m)(precedent) of this title as the board gives to its prior decisions.

    6.  10 V.S.A. § 8506(e).
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bears the burden of demonstrating that the permits on appeal in this proceeding comply with all

applicable statutory and regulatory requirements implicated by the issues raised on appeal.7

Further, Section 1-05 of the VWQS provides that, while ANR is initially responsible for

interpreting and determining compliance with the VWQS, the Board, in conducting a de novo

review on appeal, is not bound by the previous determinations or interpretations of the VWQS

made by ANR.8

While ANR is not entitled to any deference with respect to its previous determination of

the merits of GMP's stormwater permit application, we will accord appropriate deference to

ANR's construction of Vermont regulations where ANR is the agency responsible for their

execution, absent "compelling indications of error."   Our deference to ANR's interpretations of9

its regulations does not mean, however, that we must accept any argument advanced by ANR. 

Rather, our review of ANR's interpretation of its regulations is a matter of statutory construction. 

We first look to the plain meaning of the regulation's language.  Where we discern ambiguity in

the regulation, we then apply the traditional tools of statutory construction as warranted.10

Pursuant to Vermont law, discharges of stormwater that are consistent with the Vermont

Stormwater Management Manual ("VSMM") are entitled to a presumption of compliance with

the VWQS.   The same presumption applies to discharges of construction stormwater if the11

discharge complies with the Vermont Standards and Specifications for Erosion Prevention and

    7.  GMP argues that we should accord "substantial deference to ANR's determinations and presume the permits    
. . . are valid."  Green Mountain Power's Proposed Findings of Fact and Conclusions of Law, 8/17/12 at 2 ("GMP
Brief").  We disagree.  The cases cited by GMP relate to the review of agency actions not subject to the consolidated
environmental appeals statute.  In reviewing 10 V.S.A. § 8504(h)—a statute that essentially is identical to
§ 8506(e)—the Vermont Supreme Court has held that a de novo review means that "the case is heard as though no
action whatever had been held prior thereto.  All evidence is heard anew, and the probative effect [is] determined by
the appellate tribunal."  In re Entergy Nuclear Vt. Yankee Discharge Permit 3-1199, 2009 VT 124 ¶ 53–55 (citing 
In re Poole, 136 Vt. 242, 245, 388 A.2d 422, 424 (1978))  Given the similarity between § 8504(h) and § 8506(e), we
see no reason to depart from the standard of review that was applied in In re Entergy Nuclear Vt. Yankee Discharge
Permit.
    8.  In re Unified Buddhist Church, Inc. Indirect Discharge Permit, No. 253-10-06 Vtec, slip op. at 2 (Vt. Envtl.
Ct. Jan. 25, 2008) (Wright, J.).
    9.  In re Appeal of Elec. Indus. Alliance, 2005 VT 111 ¶ 7, 179 Vt. 539.
    10.  In re Williston Inn Group, 2008 VT 47 ¶ 14, 183 Vt. 621.
    11.  10 V.S.A. § 1264(h).



Docket No. 7628 A–E Page 9

Sediment Control ("VSS").   Additionally, under Sections IX.D.1.(a) and (d) of the Vermont12

Interim Anti-Degradation Implementation Procedure (the "Implementation Procedure") the

following types of discharges  are presumed to automatically satisfy a Tier 2  review under the13

Implementation Procedure:

(a)  A discharge that meets the requirements of a BMP  or treatment and control14

manual that takes into consideration anti-degradation requirements during its
adoption; or

. . .
(d)  A discharge that is in compliance with the Vermont Stormwater Management
Manual and any additional best management practices that will be used to control
the stormwater discharge.   15

Further, the Environmental Court has held that the statutory presumption of VWQS compliance

contained in Section 1264 applies to the anti-degradation policy contained in Section 1-03 of the

VWQS.   Thus, to the extent that GMP shows that the Construction Permit and Operational16

Permit comply with the BMP manuals applicable to these permits, a presumption of compliance

with both the VWQS and the Implementation Procedure will attach to these discharges.  Once

GMP has made the requisite showing that the compliance presumption applies to these

discharges, the burden shifts to the Appellants to prove that the permitted discharges are causing

or contributing to violations of the VWQS and the Implementation Procedure. 

    12.   In re Sheffield Wind Project, No. 252-10-08 Vtec, slip op. at 11 n. 8 (Vt. Envtl. Ct. Sept. 29, 2009) (Wright,
J.) ("If the [VSS] establish the BMPs for construction permits, as the 2002 Manual establishes the BMPs for
operational permits, then consistency with the [VSS] creates the statutory presumption of compliance with all
VWQS.").
    13.  Tier 2 review is an analysis conducted by the Secretary of ANR of whether a discharge will result in a
reduction of high quality waters.  Under Implementation Procedure and the VWQS, only limited reductions to high
quality waters are permitted where the reduction is justified under the "Socio-Economic Justification Test."  Vermont
Interim Anti-Degradation Implementation Procedure (2010) at 7–10. 
    14.  Best Management Practice.
    15.  Vermont Interim Anti-Degradation Implementation Procedure (2010) at 21. 
    16.  In re Sheffield Wind Project, No. 252-10-08 Vtec, slip op. at 11 (Vt. Envtl. Ct. Sept. 29, 2009) (Wright, J.) 
("Since the VWQS include the state's anti-degradation policy, the statutory presumption extends to a permittee's
compliance with the anti-degradation policy.") (citation omitted).
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V.   THE CONSTRUCTION PHASE STORMWATER PERMIT

A.  Positions of the Parties

The Appellants address only two issues regarding the Construction Permit in their

Brief.   The Appellants argue that the EPSC Plan does not contain the minimum required details17

for silt fence and sediment traps as required by the VSS.  As a result, the Appellants allege the

Petitioner will not be able to control discharges from the Project site and prevent violations of the

Vermont Water Pollution Control Statute and its regulations, the VWQS, and the Interim Anti-

Degradation Implementation Procedure.  In support of this argument, the Appellants claim that

the shortcomings of the Construction Permit have resulted in "numerous discharges with high

NTU [Nephelometric Turbidity Units] readings and therefore put the Project's high quality

receiving waters at risk[.]"  18

In turn, GMP argues that the Construction Permit complies with all applicable State and

Federal requirements for construction stormwater management.  GMP contends that the

Construction Permit is consistent with the VSS, and accordingly, is entitled to a presumption of

compliance with the VWQS.  Further, GMP argues that regardless of whether the presumption is

applied, GMP has presented sufficient evidence to demonstrate that the construction permit will

not cause or contribute to a violation of the VWQS.

With respect to the level of detail regarding silt fence and sediment traps contained in the

EPSC Plan, GMP maintains that questions regarding the details of sediment traps were not raised

in the Appellants' Final Statement of Questions and therefore are outside the scope of this appeal. 

GMP further contends that the EPSC Plan does contain all information necessary to implement

all practices as required.  Finally, GMP also argues that the question regarding the level of detail

for traps provided in the EPSC Plan is moot because all sediment traps for the Project already

have been constructed and the Appellants have not produced any evidence to show that any

sediment traps were incorrectly sized. 

    17.  The Appellants' Brief does not specifically address the questions asked in the Appellants' Final Statement of
Questions, thus complicating our review.  Nonetheless, we address each of the Appellants' questions below.
    18.  Appellants Brief at 26.
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ANR contends that it conducted a complete and thorough review of GMP's application

and that the Construction Permit is consistent with the VSS.  ANR further argues that by

implementing the requirements of the VSS, the Construction Permit is entitled to a presumption

of compliance with the VWQS, as held by the Environmental Court in In re Sheffield Wind

Project, 252-10-08 Vtec. Sept. 29, 2010.  Finally, ANR maintains that the EPSC Plan contain

sufficient information to enable proper construction and implementation of all BMPs.

B.  Appellants' Question 1

Whether the Projects , as proposed will result in the maintenance of the classification of any19

impacted waters, as required under 10 V.S.A. § 1258(a).

Question 1 Findings of Fact

10.  The Project as proposed will result in the maintenance of the classification of any

impacted waters, as required under 10 V.S.A. § 1258(a).  This finding is supported by findings

11 through 19 below, and our findings and discussion under Questions 2 through 6, below.

11.  An individual construction stormwater discharge permit requires BMPs to be utilized

during construction with the goal of preventing erosion and minimizing and controlling the

discharge of sediment from the area of earth disturbance due to construction and construction-

related activities.  Part of a well-designed EPSC Plan, BMPs can provide a comprehensive

strategy for minimizing erosion and sediment transport on a construction site.  Burke pf. at 5–6;

Nelson pf. (Vol. 1) at 10–11.

12.  The Construction Permit includes an EPSC Plan that depicts the entire area of planned

construction activities, identifies the BMPs to be used, and the circumstances and/or location at

    19.  For organizational purposes, we have begun each analytical section in this Order by reproducing in italicized
script the pertinent question as rendered in the Appellants' Final Statement of Questions.  We observed that
throughout these questions, Appellants occasionally refer to "Projects" in the plural, even though there now is only
one Project that is the subject of the three permits under review in this Order.  See supra p.4 and note 1 (noting the
dismissal of the appeal of the construction stormwater permit, which was issued for a second, related project,
namely, the transmission upgrades necessary to accommodate the Project itself).  When Appellants filed an amended
statement of questions to account for the stipulated dismissal of two of the five permits originally appealed, the
Appellants omitted to update their questions to reflect that only the "Project" itself is at issue in the three permits
remaining on appeal.  Accordingly, in this Order, references to "Projects" in the plural in the Appellants' questions
should be understood to mean the single "Project" as described in findings 1 and 2, above.
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which individual BMPs are to be deployed.  The project-specific EPSC Plan was prepared

utilizing BMPs selected and designed with reference to the VSS.  Nelson pf. (Vol. 1) at 20;

exhs. GMP-JAN-A8 and GMP-JAN-A13. 

13. The BMPs that are part of an EPSC Plan are essentially the tools for appropriately

preparing for, managing and responding to precipitation-driven discharges.  An EPSC Plan,

though prescriptive in part, should allow for modifications during construction, and should

identify specifications for the tools (BMPs) necessary to respond to the dynamic conditions on a

construction project, especially related to weather and changing site conditions.  Burke pf. at 6;

Nelson pf. (Vol. 1) at 11.

14.  The EPSC Plan for the Project, in conjunction with the Construction Permit, shows how

the construction process will:  (1) minimize disturbance, including disturbance of steep slopes;

(2) control stormwater volume and velocity to minimize erosion; (3) control stormwater

discharges to minimize erosion at discharge outlets and to minimize downstream erosion; (4)

minimize sediment discharges; (5) maintain natural buffers and direct stormwater runoff to

vegetated areas where feasible; (6) minimize soil compaction and preserve topsoil to the extent

feasible; (7) stabilize soils promptly; (8) control dewatering activities; (9) minimize the discharge

of pollutants from vehicle and equipment wash water; (10) minimize the exposure of

construction materials and wastes to precipitation and stormwater runoff; (11) minimize

discharges of pollutants from spills and leaks; and (12) monitor, maintain, and, if necessary,

adapt EPSC measures to evolving site conditions.  Nelson pf. (Vol. 1) at 20–21;

exh. GMP-JAN-A8.

15.  The Construction Permit protects the classifications of the receiving waters through the

proper implementation of BMPs to ensure that the permitted discharges will not cause or

contribute to a violation of the VWQS in the receiving waters.  The EPSC Plan specifies the suite

of BMPs to be used.  Nelson pf. supp. at 3–4.

16.  The Construction Permit contains action limits—conditions that require GMP to

(1) monitor the Project site, (2) take samples, and (3) undertake corrective actions where runoff

from the site is visibly discolored or above 25 Nephelometric Turbidity Units ("NTUs").  Exh.

GMP-JAN-A3 at 10–11.
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17.  GMP is required to report any runoff exceeding the action limit described above, and all

corrective actions taken, to the Department of Environmental Conservation ("DEC") within 72

hours of first discovering the runoff.  Exh. GMP-JAN-A3 at 11.

18.  The 25 NTU action limit is highly protective and will ensure that the quality of receiving

waters is protected.  Nelson pf. (Vol. 1) at 16.

19.  GMP is required to report any noncompliance with the Construction Permit to DEC

within 24 hours and to file a written report describing the noncompliance within 5 days.  Exh.

GMP-JAN-A3 at 20.

Question 1 Discussion

Vermont law states that "waters shall be managed under the supervision of the secretary

[of ANR] in order to obtain and maintain the classification established."   GMP has provided20

credible testimony and exhibits demonstrating that the EPSC Plan and the Construction Permit

are designed to:

 (1) minimize disturbance, including disturbance of steep slopes, (2) control
stormwater volume and velocity to minimize erosion, (3) control stormwater
discharges to minimize erosion at discharge outlets and to minimize downstream
erosion, (4) minimize sediment discharges, (5) maintain natural buffers and direct
stormwater runoff to vegetated areas where feasible, (6) minimize soil compaction
and preserve topsoil to the extent feasible, (7) stabilize soils promptly, (8) control
dewatering activities, (9) minimize the discharge of pollutants from vehicle and
equipment wash water, (10) minimize the exposure of construction materials and
wastes to precipitation and stormwater runoff, (11) minimize discharges of
pollutants from spills and leaks, and (12) monitor, maintain, and, if necessary,
adapt EPSC measures to evolving site conditions.  21

Further, the Construction Permit contains stringent monitoring and compliance conditions that

are in excess of Federal standards.   As a result, we are persuaded that the Construction Permit22

will not result in any receiving waters failing to maintain their established classification.  Aside

from the issues regarding the level of detail provided in the EPSC Plan, which are addressed in

detail below, the Appellants have provided no argument or rationale in their Brief to explain why

    20.  10 V.S.A. § 1258(a).
    21.  Nelson pf. (Vol. 1) at 20–21.
    22.  Exh. GMP-JAN-A3 at 10–11; Nelson pf. (Vol. 1) at 16.
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the Construction Permit is causing or will lead to any waters failing to maintain their established

classification.  Therefore, we find no merit to Appellants' issue raised in Question 1.   

C.  Appellants' Question 2 
Whether stormwater discharges from the Projects as proposed will reduce the quality of the
receiving waters below the classification established for said waters, pursuant to
10 V.S.A. § 1263(c), including whether stormwater discharges will reduce the quality of any
class A waters below the classification standard for class A waters. 

Question 2 Findings of Fact

20.  The stormwater discharges from the Projects as proposed will not reduce the quality of

the receiving waters below the classification established for said waters, pursuant to

10 V.S.A. § 1263(c).  This finding is supported by the findings under Question 1.

Question 2 Discussion

Appellants' Question 2 essentially restates Question 1 more narrowly.  Vermont law states

that:

If the secretary determines that the proposed discharge will not reduce the quality
of the receiving waters below the classification established for them and will not
violate any applicable provisions of state or federal laws or regulations, he shall
issue a permit containing terms and conditions as may be necessary to carry out
the purposes of this chapter and of applicable federal law.23

The Appellants' specific arguments regarding whether the Construction Permit complies with all

applicable regulations are addressed below under the specific questions from their Final

Statement of Questions that fairly raise those issues.   

D.  Appellants' Question 3
Whether the Projects as proposed meet the requirements of the Vermont Water Pollution Control
Rules, Chapter 13, including whether stormwater discharges from the Projects as proposed will
comply with any more stringent limitations, including those (i) necessary to meet water quality
standards, treatment standards, or schedules of compliance, established pursuant to Vermont
law or regulations (under authority preserved by section 510 of the Federal Clean Water Act), or

    23.  10 V.S.A. § 1263(c).



Docket No. 7628 A–E Page 15

(ii) necessary to meet any other Federal law or regulation, or (iii) required to implement any
applicable water quality standards, such limitations to include any legally applicable
requirements necessary to implement total maximum daily loads established pursuant to section
303(d) and incorporated in the continuing planning process approved under section 303(e) of
the Federal Clean Water Act and any regulations and guidelines issued pursuant thereto, as
required by Section 13.4(b)(1)(d).

Section 13.4(b)(l)(d) of the Vermont Water Pollution Control Rule requires that all

construction permits ensure compliance with any more "stringent limitations" contained in State

or Federal statutes or regulations.   Neither the Appellants' testimony nor their Brief has24

directed us to any more "stringent limitations" that would require us to change the terms or

conditions contained in the Construction Permit.  Accordingly, we find no merit to Appellants'

issue raised in Question 3.

E.  Appellants' Question 4.a.–b.

Whether the Projects as proposed meet the requirements of the Vermont Standards &
Specifications for Erosion Prevention & Sediment Control, including the following:

a. Whether the maximum limit of concurrent disturbance proposed by Applicant and lack
of sediment basins or other control measures designed to control sediment in the EPSC Plans
will lead to unauthorized discharges from the Project in violation of the Vermont Water
Pollution Control Law, the Vermont Water Pollution Control Rules, or the Vermont Standards &
Specifications for Erosion Prevention & Sediment Control.

b. Whether the maximum limit of concurrent disturbance proposed by Applicant will lead
to violations of the Vermont Water Quality Standards or the Interim Anti-Degredation
Implementation Procedure.

    24.  Vt. Admin. Code 16-3-301:13.4.  This section requires that all discharge permits must ensure compliance
with:

Any more stringent limitation, including those (i) necessary to meet water quality standards,
treatment standards, or schedules of compliance, established pursuant to Vermont law or
regulations (under authority preserved by section 510 of the Federal Act), or (ii) necessary to meet
any other Federal law or regulation, or (iii) required to implement any applicable water quality
standards, such limitations to include any legally applicable requirements necessary to implement
total maximum daily loads established pursuant to section 303 (d) and incorporated in the
continuing planning process approved under section 303(e) of the Federal Act and any regulations
and guidelines issued pursuant thereto.
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Question 4.a.–b. Findings of Fact

21.  The maximum limit of concurrent disturbance authorized by the Construction Permit

will not lead to unauthorized discharges from the Project nor to violations of the VWQS or the

Implementation Procedure.  This finding is supported by findings 22 through 36, below.

22.  Construction activity involves earth disturbance, which means that soils are disturbed

from their protected, vegetated condition and exposed to the erosive effects of precipitation.

Runoff from construction sites occurs during precipitation events and during periods of

snowmelt, causing what are known as precipitation-driven discharges.  Precipitation-driven

discharges are highly variable due to the weather events that cause the discharges (e.g., the length

of the precipitation event and its intensity), the weather conditions in the period leading up to a

precipitation event, and other environmental factors occurring in the watershed (e.g., the time of

year, the conditions of the soil and vegetation).  Nelson pf. (Vol. 1) at 10–11.

23.  Precipitation-driven discharges from construction sites can also be highly variable due to

the status of the construction activities, including the area of disturbed earth at a given time, and

ground slopes within work areas.  Exposed soils are subject to erosion during precipitation

events, and when erosion occurs, sediment is mobilized and can be transported to receiving

waters.  If not managed, these conditions can lead to the transport of sediment into receiving

waters, causing adverse water quality impacts, primarily including elevated turbidity and impacts

to aquatic habitat and aquatic life.  Nelson pf. (Vol. 1) at 10–11.

24.  Stormwater discharges from construction activities can be characterized as temporary in

nature, and will vary as construction and construction-related activities proceed with clearing,

grading and excavation. The short-term nature of construction stormwater discharges and the

variability based on construction make the approach to management and control dynamic.  Burke

pf. at 16.

25.   Construction projects that result in one acre or more of earth disturbance are subject to

either a general or an individual permit under DEC's construction stormwater permit program. 

General permit authorizations and individual permits adhere to the same standards in terms of

protection of water quality, but individual permits typically require more site-specific design and

controls compared to a general permit authorization.  The Wind Farm Component of the Project
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required an individual stormwater discharge permit.  Nelson pf. (Vol. 1) at 14–16; Burke pf. at 7;

exh. GMP-JAN-A3.

26.  Construction of the Wind Farm Component involves a total land area of 159 acres.  This

area consists of both forested lands and lands that were previously cleared (and in some cases

graded) for logging roads, skidder trails, and log landings.  Nelson pf. (Vol. 1) at 7.

27.  The total area of earth disturbance associated with the Project is 135 acres, as authorized

in the Construction Permit.  This area includes approximately 90 acres along the ridgeline, and

the remaining 45 acres are associated with the access road from Vermont Route 100.  Nelson pf.

(Vol. 1) at 7–8.

28.  The Construction Permit limits the area of concurrent earth disturbance that is allowed

at any one time, including:  (1) a maximum total area of concurrent earth disturbance of 14 acres

for the Wind Farm Component while conducting earthwork associated with the access road only;

(2) a maximum total area of concurrent earth disturbance of 7 acres for the Wind Farm

component while conducting earthwork associated with the crane path only; (3) a maximum total

area of concurrent earth disturbance of 10 acres for the Wind Farm Component while conducting

earthwork associated with the access road and crane path at the same time; and (4) a maximum

total area of concurrent earth disturbance of 3 acres for the Transmission component.  Nelson pf.

(Vol. 1) at 29; Burke pf. at 3 and 14; exh. GMP-JAN-A3.

29.  The EPSC Plan and narrative serve as a phasing plan in the Construction Permit. 

Specifically, plan sheet C-134 is titled "EPSC Phasing Notes" and describes in detail the

construction and stabilization sequence of work for each project component.  It is the

responsibility of the contractor to properly implement the BMPs, which have been designed for

the Project to prevent soil erosion and to control any sediment that is mobilized.  Nelson pf. reb.

at 4–5; Burke pf. reb. at 5–7; exhs. GMP-JAN-A8, GMP-JAN-A10, and GMP-JAN-A12.

30.  The Construction Permit requires that the construction site employ an onsite plan

coordinator ("OSPC") who is responsible for overseeing the implementation of the EPSC Plan

during construction and is required to be at the construction site every day that active

construction is occurring.  In addition to the OSPC, the permit requires that the construction site

employ an erosion prevention and sediment control specialist ("EPSC Specialist ") who must
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inspect the site at least once per week during periods of construction and submit reports for each

visit to DEC.  Nelson pf. (Vol. 1) at 15; Burke pf. at 8–9.

31.  The Construction Permit for the Project requires GMP to designate an OSPC for each of

the four earthwork crews involved in the Project, and a fifth OSPC for the EPSC work crew. 

Each OSPC is responsible for the implementation of the EPSC Plan.  Nelson pf. (Vol. 1) at 16;

exh. GMP-JAN-A3 at 4-5.

32.  The Construction Permit also includes a 25 NTU action limit for turbidity associated

with construction stormwater discharges.  The 25 NTU level is characterized as an action limit

because it requires a permittee to immediately assess the BMPs employed on the site and

determine whether any are in need of repair, or if any additional BMPs are required to bring the

turbidity levels back below the 25 NTU level.  The 25 NTU limit is highly protective.  Nelson pf.

(Vol. 1) at 16-17, 28; exh. GMP-JAN-A3 at 11.

33.  Discharges are specifically authorized by the permit, but where they have turbidity

measurements above 25 NTU, the permittee is required to immediately implement corrective

measures to reduce the turbidity of discharged waters below 25 NTU.  Nelson pf. reb. at 8-9;

Burke pf. reb. at 8; exh. GMP-JAN-A3 at 10–11.

34.  A discharge in excess of 25 NTU does not automatically constitute a violation of the

VWQS.  Burke pf. reb. at 8. 

35.  The BMP and turbidity monitoring protocols are in effect through the entire construction

process, including as interim grading is occurring.  In the instance that visibly discolored

stormwater runoff is occurring, the permit and plans trigger a series of actions to modify or

install additional BMPs on an immediate basis.  This is one of the measures used to ensure that

discharges from the site do not lead to violations of the VWQS.  Nelson pf. reb. at 6, 8–9; Nelson

pf. (Vol. 1) at 27–28.

36.  The limits set forth in the Construction Permit, in conjunction with the authorized EPSC

Plan and remaining Construction Permit terms and conditions, is sufficiently protective of the

water quality of the receiving waters for the Project.  Adherence to the EPSC Plan and

Construction Permit terms and conditions will ensure compliance with the VWQS.  Burke pf.

reb. at 4.
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Question 4.a.–b. Discussion

The Project is authorized to disturb up to 14 acres concurrently—which is twice as much

land as in a previous construction stormwater permit for a wind project in Vermont.   The25

Appellants argue that the Construction Permit's authorization of up to 14 acres of concurrent

earth disturbance was "an unjustified departure from standard practice" and that by allowing so

much land to be disturbed at one time, the permit creates a risk that sediment could wash off site

and pollute waters of the state before action could be taken to prevent this discharge.  26

However, the Appellants have not presented specific evidence regarding any "standard practice"

regarding concurrent disturbance in Vermont.  Nor is there an established hard limit to guide our

review of this issue, as Vermont has not adopted a regulatory maximum limit for the area of

concurrent disturbance for individual stormwater permits.   Therefore, the question of how27

much disturbed earth area is allowable is best described as a matter of finding "an appropriate

balance between progressing with construction and managing areas of disturbed earth."28

In this case, GMP has offered sound reasons why the terms of the Construction Permit

have struck an appropriate balance.  First, GMP has significant resources to manage the Project

site, including four work crews, each with their own OSPC, and a fifth crew dedicated to

installing and maintaining sediment-control features, all of whom can be mobilized to stabilize

the site.   The OSPCs and their crews are supervised by the EPSC Specialist, who is a29

professional engineer.  These work crews must operate under the terms of the Construction

Permit, which requires that all disturbed earth area be stabilized within 10 to 12 days of the

disturbance.   Further, the Project site is subject to self-monitoring and corrective action30

requirements, as well as being subject to inspection by ANR.  Given these resources and

safeguards for managing and monitoring disturbed areas, we conclude that the 14-acre limit for

    25.  In re Sheffield Wind Project, No. 252-10-08 Vtec, slip op. at 4 (Vt. Envtl. Ct Aug. 26, 2010) (Wright, J.).
    26.  Goll pf. at 7.
    27.  Burke pf. reb. at 3; Nelson pf. (Vol. 1) at 3. 
    28.  In re Sheffield Wind Project, No. 252-10-08 Vtec, slip op. at 22 (Vt. Envtl. Ct Aug. 26, 2010) (Wright, J.).
    29.  Tr. 7/12/12 at 64–66 (Nelson).
    30.  This condition is more stringent than the condition in the Sheffield permit.  Exh. GMP-JAN-A3 at 8;  In re
Sheffield Wind Project, No. 252-10-08 Vtec, slip op. (Vt. Envtl. Ct Aug. 26, 2010) (Wright, J.). 
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concurrent earth disturbance will not lead to unauthorized discharges or violations of the

VWQS.31

The Appellants point out that there have already been reported discharges of stormwater

from the Project site with turbidity readings above the action-limits of the Construction Permit.  32

These instances, however, are not evidence that the Construction Permit is inadequate per se. 

The Construction Permit specifically authorizes "the discharge of pollutants in stormwater

associated with the construction of the [Project]."   The 25 NTU action limit is highly protective33

and designed to prompt action by the permittee to abate the discharge.   Absent corroborating34

evidence showing that discharges from the Project site are causing or contributing to a violation

of the VWQS, these reported discharges, alone, are not sufficient evidence to conclude that the

Construction Permit is inadequate.   Accordingly, we find no merit to Appellants' issues raised35

in Questions 4.a. through b.

F.  Appellants' Question 4.c.–e.

4 c. Whether the failure of the EPSC Plans to depict silt fencing locations complies with
the "Standard and Specifications for Silt Fence" contained in the Vermont Standards &
Specifications for Erosion Prevention and Sediment Control, which require that at a minimum
EPSC Plans and specifications shall include the location where the silt fence is to be installed.

d. Whether the failure of the EPSC Plans to depict silt fencing locations will lead, or
potentially will lead, to unauthorized discharges from the Project in violation of the Vermont
Water Pollution Control Law, the Vermont Water Pollution Control Rules, or the Vermont
Standards & Specifications for Erosion Prevention & Sediment Control.

e. Whether the failure of the EPSC Plans to depict silt fencing locations will lead, or
potentially will lead, to violations of the Vermont Water Quality Standards or the Interim
Anti-Degredation Implementation Procedure.

    31.  Burke pf. reb. at 4 ("The limits set forth in the construction permits and included as an EPSC strategy, in
conjunction with the authorized EPSC [P]lan and remaining permit terms and conditions, is sufficiently protective of
the water quality of the receiving waters for the [P[roject.  Adherence to the EPSC [P]lan and permit terms and
conditions will ensure compliance with the Vermont Water Quality Standards.").
    32.  Appellants Brief at 26.
    33.  Exh. GMP-JAN-A3 at 3.
    34.  Nelson pf. (Vol. 1) at 16–17; In re Sheffield Wind Project, No. 252-10-08 Vtec, slip op. at 12 n. 9 (Vt. Envtl.
Ct Aug. 26, 2010) (Wright, J.).
    35.  Burke pf. reb. at 8 ("[A] discharge in excess of 25 NTU does not automatically constitute a violation of the
VWQS.").
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Question 4.c.–e. Findings of Fact

37.  The EPSC Plan's depiction of silt fencing locations complies with the VSS, will not lead

to unauthorized discharges from the Project, nor violations of the VWQS or the Implementation

Procedure.  This finding is supported by findings 38 through 42, below.

38.  Table 2 on EPSC Plan sheet C-130 identifies the parameters that determine the location

where silt fence or other perimeter controls are required.  Additionally, the EPSC Plan sheets for

the access road and crane path show the limits for the applicable Water Resource Areas

("WRAs"), as these areas require particular treatment; it is therefore critical that the contractor

clearly understand where these areas are located on the site.  Nelson pf. reb. at 6–7; exh.

GMP-JAN-8.

39.  The EPSC Plan contains a schedule and narrative that set forth a clear protocol for the

installation of silt fence.  Exh. GMP-JAN-A8 at C-130.

40.   It is not practicable to show every possible location for silt fence, which change as

construction advances.  Tr. 7/12/12 at 80 (Nelson).

41.  The level of detail contained in the EPSC Plan is standard practice, in keeping with the

VSS and sufficient to allow for proper construction under the direction of the OSPC.  Burke pf.

reb. at 5–7.

42.  The silt fence detail and additional perimeter control details in the EPSC Plan provide

adequate information to instruct the permittee and the designated contractor as to where to

properly install appropriate perimeter controls, including silt fence.  Burke pf. reb. at 5.

Question 4.c.–e. Discussion

The VSS states that: 

Plans and specifications for installing silt fences shall be in keeping with this
standard and shall describe the requirements for applying the practice to achieve
its intended purpose.  At a minimum include the following: 

(1) Location where the silt fence is to be installed. . . .36

The Appellants argue that the EPSC Plan fails to meet this VSS requirement because GMP has

conceded that "the specific locations where silt fence might ultimately be deployed are not

    36.  Exh. GMP-JAN-A13 at 5.6. 
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displayed on the plans."   According to GMP, the EPSC Plan instead contains a schedule and37

narrative description of where silt fence should be installed, which must be interpreted and

implemented in the field.   Appellants, however, maintain that this alternative content is38

insufficient to comply with the VSS standard.

We are unpersuaded by the Appellants' argument that the VSS requires all silt fence

locations to be shown graphically on the plan.   While the VSS does state that the plan must39

contain the "location where the silt fence is to be installed," there is no explicit requirement that

the locations be shown as a drawing.   It would be unreasonable to interpret the relevant40

portions of the VSS as requiring graphical depictions of every silt fence on the Project site

because it is not practicable to show every possible location for silt fence, which change as

construction advances.    41

Instead, the EPSC Plan contains a schedule and narrative that set forth a clear protocol for

the installation of silt fence.   GMP's expert described how the OSPC reads the drawings, notes,42

and details contained in the EPSC Plan and translates that into properly constructed BMPs.   He43

further testified that there is an independent monitor on site—the EPSC Specialist—who has the

responsibility of checking the OSPC's work.   ANR's expert testified that the level of detail44

contained in GMP's plan was standard practice, in keeping with the VSS and sufficient to allow

for proper construction under the direction of the OSPC.   The Environmental Court has also45

affirmed the use of "typical" symbols for BMPs that do not necessarily graphically depict all

BMPs to scale.   Accordingly, we conclude that the EPSC Plan contains sufficient detail to46

properly install silt fence, as required by the VSS.  Therefore, we conclude that the Appellants'

    37.  Nelson pf. reb. at 7.
    38.  Exh. GMP-JAN-A8 at C-130.
    39.  Appellants Brief at 22.
    40.  Nelson pf. reb. at 7.
    41.  Tr. 7/12/12 at 80 (Nelson).
    42.  GMP-JAN-A8 at C-130.
    43.  Tr. 7/12/12 at 74–82 (Nelson).
    44.  Tr. 7/12/12 at 68–69 (Nelson).
    45.  Burke pf. reb. at 5–6.
    46.   In re Sheffield Wind Project, No. 252-10-08 Vtec, slip op. at 12, 22–23 (Vt. Envtl. Ct Aug. 26, 2010)
(Wright, J.). 



Docket No. 7628 A–E Page 23

arguments under Questions 4.c.-e. regarding the level of detail required by the EPSC Plan are

without merit.

G.  Appellants' Question 4.f.–g.

f. Whether the failure of the EPSC Plans to provide calculations associated with the
sizing of the ponds, dry ponds or level spreaders will lead, or potentially will lead, to
unauthorized discharges from the Project in violation of the Vermont Water Pollution Control
Law, the Vermont Water Pollution Control Rules, or the Vermont Standards & Specifications for
Erosion Prevention & Sediment Control.

g. Whether the failure of the EPSC Plans to provide calculations associated with the
sizing of the ponds, dry ponds or level spreaders will lead, or potentially will lead, to violations
of the Vermont Water Quality Standards or the Interim Anti-Degredation Implementation
Procedure.

Question 4.f.–g. Findings of Fact

43.  The details contained in the EPSC Plan for sediment traps will not lead to unauthorized

discharges from the Project, nor to violations of the VWQS or the Implementation Procedure. 

This finding is supported by findings 44 and 45, below.

44.  Details for the construction of sediment traps are provided on EPSC Plan sheets C-127

(details T1 and D1) and Sheet C-133 (detail D7).  These details provide construction

specifications, including sizing requirements for level spreaders (which are to be used as

sediment traps during construction).  Nelson pf. reb. at 8; Burke pf. reb. at 6; exhs. GMP-JAN-

A8 at details T1, D1, D7, GMP-JAN-A13 at 5.21 and 5.44.

45.  The information provided in the ESPC Plan is sufficient to allow for proper construction

of sediment traps at the Project site.  Burke pf. reb. at 6.

Question 4.f.-g. Discussion

Appellants' Questions 4.f and g ask whether the failure to provide calculations associated

with the sizing of ponds, dry ponds, or level spreaders in the EPSC Plan would lead to violations

of state law, regulations or the VWQS.  All of the practices listed in these questions are

operational stormwater treatment practices—not construction sediment control BMPs.  

Therefore, none of these practices were either implemented as part of the Construction Permit or

subject to the requirements of the VSS.  Appellants have not demonstrated that there is a
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requirement for the sizing of these operational stormwater practices to be included in the EPSC

Plan.  Similarly, Appellants have not shown us any requirement for GMP to provide

"calculations" as part of their EPSC Plan.  Accordingly, we conclude that Questions 4.f and g

lack foundation and are without merit. 

The Appellants also question the adequacy of the EPSC Plan with respect to the details

provided for sediment traps.  First, we note that sediment traps are not one of the stormwater

features listed in Question 4.f and g.  By statute, we are limited to "those issues which have been

appealed" as stated in the Appellants' Final Statement of Questions.  The Final Statement of

Questions contains no mention of any issue regarding "sediment traps."  Therefore, as Appellants

have not properly preserved this issue for appeal, we need not reach the merits of this issue.47

Leaving aside, however, the question of whether the "sediment trap" issue is properly

preserved, we find that the information necessary to size and construct temporary sediment traps

during construction is adequately presented in the EPSC Plan and consistent with the VSS.  The

purpose of the VSS is to "assist designers in developing" EPSC Plan.   The VSS states that:48

Plans and specifications for installing sediment traps shall be in keeping with this
standard and shall describe the requirements for applying the practice to achieve
its intended purpose.  

Each trap shall be delineated on the plans in such a manner that it will not be
confused with any other features.  Each trap on a plan shall indicate all the
information necessary to properly construct and maintain the structure.  If the
drawings are such that this information cannot be delineated on the drawings, then
a table shall be developed.  If a table is developed, then each trap on a plan shall
have a number and the numbers shall be consecutive.   

The following information shall be shown for each trap in a summary table format
on the plans. 

1.  Trap number 
2.  Type of trap 
3.  Drainage area 
4.  Storage required 
5.  Storage provided (if applicable) 
6.  Outlet length or pipe sizes 

    47.  10 V.S.A. § 8506(e).
    48.  Exh. GMP-JAN A13 at 1.4.
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7.  Storage depth below outlet or cleanout elevation 
8.  Embankment height and elevation (if applicable) 
9.  The construction detail for each type of sediment 
trap designated.  49

The Appellants argue that the EPSC Plan does not contain a summary table showing

drainage area, storage required, storage provided, and storage depth as required by the plain

language of the VSS.   As a preliminary matter, we reject the Appellants' assertion that a50

summary table is required in this case.  The manifest purpose of the VSS language is to ensure

that the information presented will not be confused with any other features on the EPSC Plan and

can be applied effectively to properly construct and maintain the sediment traps.   More51

specifically, the VSS states that "[e]ach trap on a plan shall indicate all the information necessary

to properly construct and maintain the structure.  If the drawings are such that this information

cannot be delineated on the drawings, then a table shall be developed."   Accordingly, we find it52

reasonable to construe this language to mean that a summary table is only necessary where the

information necessary to properly construct and maintain a sediment trap cannot be delineated on

the drawings.

The VSS does not specify what information is "necessary to properly construct and

maintain" a sediment trap."   Therefore, the question of whether the EPSC Plan contains all the53

information necessary to ensure that sediment traps are properly constructed is a factual question

that depends on the ability and resources of the contractor using the EPSC Plan. 

Turning to the EPSC Plan, each sheet of drawings has a legend that shows the symbols

used to delineate the exact location of features present at the construction site including level lip

spreaders and wet ponds.   Above the legend is an index of EPSC measures, which also shows54

the symbols used for each practice.  Next to the symbols for wet ponds and level spreaders are

    49.  Exh. GMP-JAN A13 at 5.24.
    50.  Appellants Brief at 24.
    51.  Exh. GMP-JAN-A13 at 5.24.
    52.  Exh. GMP-JAN-A13 at 5.24 (emphasis added).
    53.  The VSS does specify what information must be in a summary table, but only requires a summary table where
"all the information necessary to construct and maintain" a sediment trap cannot be delineated on the drawings.  
Exh. GMP-JAN A13 at 5.24.
    54.  See e.g., exh. GMP-JAN-A8 at C-104.
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descriptions of these ESPC measures, which state "sediment trap" and direct the contractor to

look at Sheets C-127 and C-128 for the details on how to construct level spreaders and wet

ponds.  Turning to Sheets C-127 and 128, the notes state that these features are to be used as

sediment traps during construction and refer to "detail D7/C-133 on EPSC Plan Set."   Turning55

to Sheet C-133, we find construction specifications for a "Typical Temporary Sediment Trap."  56

The specifications include a drawing of a sediment trap, notes, and a table containing the relevant

design parameters, including drainage area, storage volume, bottom and outlet dimensions, depth

and side slope.  57

ANR's expert testified that this information was "more than sufficient to allow for proper

construction under the direction of the [OSPC]."   While the generalized nature of the58

information does require the OSPC or EPSC specialist to measure the contributing drainage area

and to make an arithmetic calculation in the field, we conclude that this practice is acceptable

considering these professionals' training and the stringent inspection requirements contained in

the Construction Permit.   The Project is staffed by several OSPCs who interpret the EPSC Plan59

with oversight and review by the EPSC Specialist, who is a professional engineer.   Further, the60

Project is subject to the inspection and monitoring requirements contained in the individual

Construction Permit.   Given these facts, a more generalized presentation of the information is61

acceptable under our reading of the VSS because procedures exist to ensure that all sediment

traps are properly constructed and maintained.  We are satisfied that an independent expert

reviewing the plans would have the information needed to adequately assess whether the

sediment traps would be adequately constructed and maintained.  Accordingly, we conclude that

the EPSC Plan's presentation of information for sediment traps complies with the VSS and that

    55.  Exh. GMP-JAN-A8 at C-127 and C-128.
    56.  Exh. GMP-JAN-A8 at C-133.
    57.  Exh. GMP-JAN-A8 at C-133.
    58.  Burke pf. reb. at 6.
    59.  See tr. 7/12/12 at 68 (Nelson) (stating qualifications of EPSC specialist as a Professional Engineer); see exh.
GMP-JAN A8 at C-128 (requiring that OSPC or EPSC specialist shall ensure "adequate number of and sizing of
sediment traps"); see exh. GMP-JAN-A3 at 10 (outlining permit conditions for inspection, sampling, and corrective
actions).
    60.  Tr. 7/12/12 at 72–73 (Nelson).
    61.  Exh. GMP-JAN-A3 at 10.
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therefore, any failure to include calculations associated with sediment traps neither will cause,

nor potentially lead to, unauthorized discharges from the Project.

We are not persuaded by Appellants' contention that the Stop Work Order issued on

October 5, 2011, demonstrates that the EPSC Plan contains insufficient detail and is, therefore,

leading to violations of the VWQS.  ANR's expert testified that the Stop Work Order was issued

when a contractor at the site failed to install BMPs as directed in the EPSC Plan.  The fact that

ANR's inspector was able to identify the deficiency and order compliance is evidence that the

EPSC Plan contains sufficient detail and that the Construction Permit's enforcement mechanism

operated as intended to stop uncontrolled discharges from the site.   62

Finally, even if a summary table were required in this case, we find that GMP has

substantially complied with this requirement.  The VSS at page 5.24 outlines nine pieces of

information that must be included in a summary table.   Almost every piece of required63

information can be found on Sheets C-127 and C-133 of the EPSC Plan, though not in a single

table.  Sheet C-127 of the EPSC Plan contains a table identifying by number each level spreader

that will function as a sediment trap.   Sheet C-133 provides the relevant design parameters for64

sediment traps, albeit in generalized terms.   That said, the information in the table on Sheet C-65

133 is sufficient to derive each of the nine sizing criteria for a sediment trap summary table listed

on page 5.24 of the VSS.  The only piece of information that cannot be derived from the EPSC

Plan is the area of the individual drainage areas contributing to each sediment trap.   As66

discussed above, we think that the OSPCs and ESPC Specialist have the training and ability

needed to measure the contributing drainage area in the field.   In any event, Appellants have67

not shown how the absence of a summary table in the EPSC Plan is causing unauthorized

    62.  Burke pf. reb. at 7–8.
    63.  Exh. GMP-JAN A13 at 5.24.
    64.  Exh. GMP-JAN-A8 at C-127.
    65.  Exh. GMP-JAN-A8 at C-133.
    66.  Sheet C-133 does contain a general drainage area requirement, stating that each sediment trap must be sized
proportionally to the general numbers provided in the table.  Exh. GMP-JAN-A13 at C-133.
    67.  GMP has presented the sizes of the drainage areas contributing to each level spreader at the Project in Exhibit
GMP-JAN-A4.  Appellants have not alleged that any of these areas are incorrect or that any sediment trap is
incorrectly sized based on these drainage areas.  Further, we think that in-the-field measurement of drainage areas
based on actual site conditions seems preferable to a drainage area estimated during the Project's planning phase. 
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discharges.  Therefore, even if we were to conclude that a summary table was warranted in this

case, which we do not, we would find that GMP has substantially complied with the essentially

administrative requirement to generate a summary table and that the Appellants have failed to

show how they were harmed by any defect in GMP's presentation of this information.68

For the reasons set forth above, we find no merit to Appellants' issue raised in Questions

4.f. and g.

H.  Appellants' Question 4.h.

h. Whether the sediment control practices in the EPSC Plan are under-designed based on
the Vermont Standards & Specifications for Erosion Prevention and Sediment Control such that
they will lead, or potentially will lead, to the pollution of the waters of the State of Vermont in
violation of the Vermont Water Quality Standards and the Interim Anti-Degradation
Implementation Procedure.

Question 4.h. Findings of Fact

46.  The sediment control practices in the EPSC Plan are designed based on the VSS and

will not lead, or potentially will not lead, to the pollution of the waters of the State of Vermont in

violation of the VWQS and the Implementation Procedure.  This finding is supported by findings

47 through 51, below.

47.  The EPSC Plan for the Project includes several BMPs chosen to prevent erosion or

control sediment.  These include stone-lined swales, grass swales, sediment traps, construction

demarcation schedule, perimeter erosion control schedule, construction limit barrier, erosion

control mix berms, silt fence, reinforced silt fence, stone berms, secured silt fence, staked fiber

rolls, timber matting, hay bale check dams, and water bars.  Nelson pf. (Vol. 1) at 23-25; exh.

GMP-JAN-A8. 

48.  The EPSC Plan contains sheets with design details for the structural BMPs and non-

structural BMPs chosen for the Project, along with an explanation of how each is employed to

either prevent erosion or control sediment.  Nelson pf. (Vol. 1) at 23–30; exh. GMP-JAN-A8.

    68.  Nemi v. Todd, 89 Vt. 502, 502, 96 A. 14, 14 (1915) (holding that application setting forth required
information in a technically incorrect manner was still valid where there was no prejudice).  Cf. Rutz v. Essex
Junction Prudential Committee, 142 Vt. 400, 413, 457 A.2d 1368, 1374, (1983) (holding that substantial compliance
with administrative regulations was acceptable where there was a clear absence of prejudice).
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49.  The EPSC Plan shows how permit objectives will be met by depicting the areas of earth

disturbance, the limits of earth disturbance, and the BMPs to be employed within each area of

earth disturbance.  The EPSC Plan also includes notes and instructions regarding how BMPs are

installed and how construction activity will progress and be phased.  Nelson pf. (Vol. 1) at 21;

exhs. GMP-JAN-A8, Sheet C-134 and GMP-JAN-A12.

50.  The EPSC Plan contains appropriately selected and designed non-structural BMPs that,

in concert with the structural BMPs associated with the Project, will protect water quality and

ensure compliance with the VWQS, when properly constructed and maintained.  Nelson pf. (Vol.

1) at 32.

51.  The water quality monitoring data collected for the Project have shown that

construction activities have not had a negative impact on water quality and that receiving waters

are continuing to meet the VWQS.  Nelson pf. reb. at 10; exh. GMP-Redirect-1.

Question 4.h. Discussion

The Appellants question whether the sediment control practices contained in the EPSC

Plan are "under-designed" and thus, will lead to violations of the VWQS and the Implementation 

Procedure.  GMP has provided persuasive testimony outlining the process by which all BMPs

were sized and constructed, including in-the-field verification.   The Appellants have not69

presented evidence demonstrating that any individual BMP is undersized.  Instead, the

Appellants have only offered criticism of the way GMP presented the information necessary for

the sizing of BMPs contained in the EPSC Plan.  As discussed above, the manner in which the

BMPs employed in the Project were depicted and described in the EPSC Plan is consistent with

the requirements of the VSS.  Accordingly, we find that GMP has demonstrated that the sediment

control practices in the EPSC Plan are appropriately sized and will not contribute to violations of

the VWQS.  Therefore, we find no merit to Appellants' issue raised in Question 4.h. 

    69.  Nelson pf. (Vol. 1) at 32.; tr. 7/12/12 at 82–83; (Nelson); exh. GMP-JAN-A8.
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I.  Appellants' Question 5

Whether the Projects as proposed meet the requirements of the Vermont Water Quality
Standards, including the following:

a. Whether discharges from the Projects as proposed will result in a reduction in the
level of water quality in violation of Section l-03.C.

b. Whether discharges from the Projects as proposed will meet the following
criteria:

i. The proposed discharge is in conformance with all applicable provisions of the
Vermont Water Quality Standards, as required by Section 1-04.A.l;

ii. The receiving waters will have sufficient assimilative capacity to accommodate the
proposed discharge, as required by Section 1-04.A.6; and

iii. Assimilative capacity has been allocated to the proposed discharge consistent
with the classification set forth in Chapter 4 of the Vermont Water Quality Standards, as
required by Section 1-04.A.7.

c. Whether discharges from the Projects as proposed will result in violations of the Water
Quality Criteria in Chapter 3 of the Vermont Water Quality Standards.

Question 5 Findings of Fact

52.  The Project as proposed meets the requirements of the Vermont Water Quality

Standards.  This finding is supported by findings 53 through 57, below, and our findings and

discussion under Questions 1 through 4, above.

53.  In this case, the EPSC Plan for an individual discharge permit is developed in the

context of the VSS.  The authorized EPSC Plan, supporting application materials, and ANR-

specified permit conditions together provide for a comprehensive strategy to manage

construction stormwater discharges so that they do not cause or contribute to a violation of the

VWQS.  Burke pf. at 8.

54.  GMP conducted extensive field work to identify and classify all of the water resources

within and adjacent to the Project area, including streams, wetlands, vernal pools, and associated

buffer zones.  Nelson pf. (Vol. 4) at 4.

55.  The results of this benchmark study provide a set of observations of conditions in the

associated streams prior to initiation of construction, consistent with the Anti-Degradation Policy

in the VWQS and DEC's Implementation Procedure, both of which are focused on the protection

and maintenance of water quality.  The results of the benchmark monitoring can be used in the

future to evaluate the efficacy of the Project's water quality controls.  Nelson pf. (Vol. 4) at 7,

9–10.
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56.  Site-specific stormwater discharge control plans were developed for the construction

phases of the Project.  These plans, and the final permits, include specific control measures and

monitoring conditions that are designed to ensure compliance with the VWQS.  Nelson pf. (Vol.

4) at 19–21.

57.  The Construction Permit will protect water quality and prevent a lowering of water

quality below any applicable water quality standards.  Nelson pf. sup. at 3–4.

Question 5 Discussion

Under 10 V.S.A. § 1264(h), qualifying stormwater discharges are entitled to a

presumption of compliance with the VWQS "in any appeal."   We have already determined that70

the contested aspects of the Construction Permit comply with the VSS.  Accordingly, we

conclude that the discharges associated with the Construction Permit are entitled to the statutory

presumption of compliance in Section 1264(h).  Therefore, it is the Appellants' burden to present

evidence to rebut this presumption.  In previous cases, the Environmental Court has evaluated

evidence presented to rebut this presumption against a benchmark measure of the receiving

waters' quality and uses when considering whether certain additional permit conditions were

required.   In this case, GMP has presented a benchmark study outlining existing water quality71

and uses.   The Appellants have not presented persuasive evidence demonstrating that the72

Construction Permit is causing or will contribute to a reduction of the quality or uses of the

    70.  See 10 V.S.A. §§ 1264(g)–(h).  Section 1264(g)(1) outlines the presumption.  Section 1264(g)(2) applies the
presumption to stormwater discharges, such as the discharges authorized by the Construction Permit, authorized
under the federally-delegated National Pollutant Discharge Elimination System ("NPDES") program.  Finally,
Section 1264 (h) applies the presumption to permitted discharges into receiving waters that already meet water
quality standards.  The criteria that such a discharge must meet to receive the benefit of the compliance presumption
include:  "The secretary shall, for new stormwater discharges, require a permit for discharge of, regulated stormwater
runoff consistent with, at a minimum, the 2002 stormwater management manual." 10 V.S.A. § 1264(e).  The
Environmental Court has interpreted this statutory language to mean that the presumption of compliance applies to
construction stormwater discharges that are subject to a permit that is consistent with the VSS.  In re Sheffield Wind
Project, No. 252-10-08 Vtec, slip op. at 13  (Vt. Envtl. Ct Aug. 26, 2010) (Wright, J.) ("consistency with the
Vermont Standards and Specifications for construction-phase permits creates the statutory presumption of
compliance with all VWQS").
    71.  In re Sheffield Wind Project, No. 252-10-08 Vtec, slip op. at 12  (Vt. Envtl. Ct Sept. 29, 2009) (Wright, J.) 
("[a]n agreed or otherwise established benchmark of the existing uses and existing quality of the receiving waters is
necessary against which to measure that evidence.").
    72.  Exh. GMP-JAN-E3.
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receiving waters.   Therefore, we have no basis to conclude that the Project is violating or will73

cause a violation of the VWQS. 

Even if we did not apply the Section 1264(h) compliance presumption, we find that the

Construction Permit satisfies the provisions of the VWQS implicated by Question 5.  GMP and

ANR have presented persuasive evidence and testimony that the discharges authorized by the

Construction Permit will not result in a reduction of water quality as required by Section

l-03.C.   The Construction Permit contains strict monitoring provisions and a compliance74

protocol designed to prevent and abate discharges of sediment and thus prevent a reduction in

water quality.  Further, post-construction monitoring of the Sheffield Wind Project, which

employed similar permit conditions, has not found a reduction in water quality at that site.   As75

discussed above, we are not persuaded by the Appellants' arguments regarding the reported

"above action limit" discharges and the Stop Work Order of October 5, 2011.   Therefore, we76

find that the Construction Permit will not result in a reduction of water quality. 

Turning to the standards of Section 1-04.A.l, which requires that the Construction Permit

conform to "all applicable" portions of the VWQS, we find the Appellants' Question 5.b.i. to be

impermissibly broad.  The Environmental Court has held that "the applicant is entitled to

understand in what respect an appellant believes that the application fails to meet . . . [the

applicable regulatory] criteria."   Appellants' Question 5.b.i. fails to give notice as to what77

specific criteria contained in the VWQS the Project allegedly fails to achieve.  Accordingly, we

will not address this broad question any further but instead will examine the Appellants' other

questions which at least indicate specific provisions of the VWQS. 

    73.  As discussed above, we do not agree that the reported actionable discharges from the Project or the Stop
Work Order are persuasive evidence that the receiving waters' existing quality or uses has been reduced.  
    74.  See e.g., Burke pf. reb. at 4.
    75.  Nelson sup. pf. at 5–7 ("It is my opinion that the similar measures required by the stormwater permits under 
appeal here will be equally effective at protecting water quality.").
    76.  See supra pp. 20, 27.
    77.   In re: Unified Buddhist Church, Inc., Docket No. 253-10-06 Vtec, slip op. at 5 (Vt. Envtl. Ct., May 11,
2007).
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We find that the Construction Permit complies with Sections 1-04.A.6 and 7 of the

VWQS.   Section 1-01. B.7 of the VWQS defines assimilative capacity as "a measure of the78

capacity of the receiving waters to assimilate wastes without lowering their quality below the

applicable water quality standards."  Therefore, the issue of "assimilative capacity" is

synonymous with the question of whether the Project will reduce water quality.  We find that the

Construction Permit will protect water quality and prevent a lowering of water quality below any

applicable water quality standards.   For the same reasons, we also conclude that the79

Construction Permit will not lead to a violation of the Water Quality Criteria contained in

Chapter 3 of the VWQS.  Accordingly, we find no merit to Appellants' issues raised in Question

5.

J.  Appellants' Question 6

Whether the Projects as proposed meet the requirements of the Vermont Interim Anti-
Degredation Implementation Procedure, including the following:

a. Whether the Projects as proposed qualify for any of the presumptions provided for in
Section IX.D .1 of the Vermont Interim Anti-Degredation Implementation Procedure, including
whether discharges from Applicant's Project meet the requirements of a "BMP" or "treatment
and control manual" that takes into consideration anti-degredation requirements during its
adoption, per Section IX.D.1(a);

b. Whether the presumptions in Section IX.D.1 of the Vermont Interim Anti-Degredation
Implementation Procedure may be rebutted by credible and relevant information, as provided in
Section IX.D.2.

c. Whether notwithstanding any presumption in Section IX.D.1, the potential cumulative
impact associated with a proposed discharge will result in a reduction in water quality
warranting a complete Tier 2 review prior to the issuance of these permits, as provided in
Section IX.D .3.

    78.  Appellants reference to 1-04.A.7 in Question 5.b.iii. is without basis.  The Appellants have not identified any
receiving water segment subject to a wasteload allocation, nor have they provided any analysis or argument as to
how the Project's discharges would violate any applicable wasteload allocation.  Accordingly, we have no basis for
reviewing this question any further.
    79.  Nelson pf. sup. at 4–7.
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Question 6 Findings of Fact

58.  The Project as proposed meet the requirements of the Vermont Interim Anti-

Degredation Implementation Procedure.  This finding is supported by finding 59, below and the

findings under Question 1 through Question 5, above.

59.  The Project will protect existing high-quality waters (Tier 1), and will maintain and

protect all existing and designated uses (Tier 2).  There are no Outstanding Natural Resource

Waters impacted by the Project and therefore Tier 3 analysis is not applicable.  Nelson pf. (Vol.

4) at 21; Nelson pf. supp. at 2–3.

Question 6 Discussion

As we have discussed above, we conclude that the Construction Permit implements

BMPs that comply with the VSS and therefore, discharges authorized by the Construction Permit

are entitled to a presumption of compliance with the VWQS.  Similarly, we conclude that these

discharges are entitled to a presumption of compliance with the Implementation Procedure under

Section X.D.1.(a) which states that "[a] discharge that meets the requirements of a BMP or

treatment and control manual" automatically satisfies a Tier 2 review under the policy.   The80

Appellants have not presented any evidence or argument as to why the VSS does not qualify as a

"BMP or treatment and control manual."  Therefore, we regard the VSS as the standard that the

Construction Permit must meet to be entitled to the compliance presumption. 

Turning to Question 6.b., for the reasons set forth in our discussion under Questions 4.c.

through 4.g., we conclude that the Appellants have failed to present persuasive and credible

evidence that would rebut the VWQS compliance presumption. 

Turning to the issue of cumulative impacts raised in Question 6.c., the Implementation

Procedure states that, notwithstanding the presumption of compliance, the Secretary of ANR may

determine that a complete Tier 2 review is warranted "based on credible and relevant

information" that the cumulative impacts associated with the Project will result in a reduction in

    80.  The Tier 2 review is an analysis conducted by the Secretary of ANR of discharges to determine if they will
result in a reduction of high quality waters.  Under the Implementation Procedure and the VWQS, limited reductions
to high quality waters are only permitted where the reduction is justified under the "Socio-Economic Justification
Test."  Vermont Interim Anti-Degradation Implementation Procedure at 8. 
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water quality.   The Appellants have failed to present credible and relevant information81

regarding any cumulative impacts from the Project that would persuade us to require a complete

Tier 2 review.  Instead, for the reasons discussed at length above, we are persuaded by the

testimony of ANR and GMP that the Project will not reduce water quality and thus, no Tier 2

review is warranted.  Accordingly, we find no merit to Appellants' issues raised in Questions 6.a.

through 6.c.

                   VI.  OPERATIONAL PHASE STORMWATER PERMIT

A.  Positions of the Parties

The Appellants contend that ANR disregarded the requirements of the Vermont

Stormwater Management Manual ("VSMM") in approving the Project's level spreaders  as a82

New Design Alternative System and by misapplying the Alternative Design Standard for the

vChanel Protection Treatment Standard ("CP ").  Therefore, the Appellants contend, the

Operational Permit should not be presumed to comply with the VWQS.  The Appellants further

argue that the Operational Permit relies on level spreaders that are incorrectly designed, based on

faulty modeling assumptions, and therefore will not function as intended.  Hence, the Appellants

assert that the level spreaders will not meet the requisite treatment standards for new

development and thus will result in a reduction of water quality.  Each of these arguments is

described more fully, below.

GMP argues that the Operational Permit will meet all applicable treatment standards and

is consistent with the VSMM.  GMP asks that we defer to ANR's interpretation of the VSMM. 

GMP further argues that because the permit is consistent with the requirements of the VSMM,

the Operational Permit should be presumed to comply with the VWQS.  Overall, GMP contends

that the Appellants have merely offered minor technical critiques of the Operational Permit and

that the Appellants have failed to produce any evidence showing that the permits will cause or

contribute to violations of any applicable water quality law.

    81.  Vermont Interim Anti-Degradation Implementation Procedure at 21. 
    82.  A level spreader is a feature used to control operational stormwater.  A level spreader consists of a dug trough
with a level "lip."  Stormwater is diverted into the level spreader and the stormwater flows over the lip in a dispersed
manner.    
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ANR argues that the Operational Permit complies with all applicable requirements and

asks us to defer to its interpretation of the VSMM.  ANR argues that adopting the interpretations

of the VSMM urged by the Appellants would frustrate the intent of the stormwater management

statute and would lead to increased disturbance at the Project site.

B.  Appellants' Question 7 

Whether the Project as proposed will result in the maintenance of the classification of any
impacted waters, as required under 10 V.S.A. § 1258(a).

Question 7 Findings of Fact

60.   The Project, as proposed, will result in the maintenance of the classification of any

impacted waters, as required under 10 V.S.A. § 1258(a).  This finding is supported by findings

61 through 70, below, and the findings under Questions 8 through 15, below.

61.  The classifications of all waters in the state, including the Project’s receiving waters, are

established by the Water Resources Panel and can be found in the VWQS.  Nelson pf. supp. at 3;

exh. GMP-JAN-E1 at Chapter 4.

62.  The Operational Permit is designed to maintain the classifications of the receiving

waters through the proper implementation of BMPs and ensures that the permitted discharges

will not cause or contribute to a violation of the VWQS in the receiving waters.  Nelson pf. supp.

at 3.

63.  The Operational Permit implements BMPs that consist of Stormwater Treatment

Practices ("STPs") that satisfy the applicable VSMM criteria.  Nelson pf. supp. at 4.

64.  GMP conducted extensive field work to identify and classify all of the water resources

within and adjacent to the Project area, including streams, wetlands, vernal pools, and associated

buffer zones.  Nelson pf. (Vol. 4) at 4.  

65.  Following that general identification by GMP, ANR was consulted to develop a detailed

baseline water quality monitoring program.  The baseline water quality monitoring was

conducted during 2010 within specific receiving waters throughout the Project area and was used

to both characterize the current water quality of potential receiving waters, and to identify the

existing uses of those waters.  The primary purpose of the water quality monitoring study was to
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provide an assessment of existing uses and existing water quality within the receiving waters

associated with the Project's proposed stormwater discharges.  Nelson pf. (Vol. 4) at 4–5, 7.  

66.  The benchmark monitoring stations were located downstream of Project construction

areas but upstream of other existing impacts, to the maximum degree feasible.  The details of

specific attributes of these monitoring stations (elevation, drainage area, etc.) are provided on

Table 1 of the Benchmark Water Quality Monitoring Report.  The locations of the monitoring

stations are shown on page 1 of Appendix 2 of the report.  Nelson pf. (Vol. 4) at 8–9; exh.

GMP-JAN-E3.

67.  The most comprehensive overall measurement of the water quality is provided through

the assessment of aquatic biota.  ANR scientists have developed extensive criteria based on

aquatic biota to assess whether specific water bodies meet established VWQS criteria and

classifications.  Nelson pf. supp. at 4.

68.  The Project benchmark monitoring included aquatic biota sampling.  The samples

collected in the fall of 2010 were analyzed and the results were compared to the DEC-established

metrics for aquatic biota.  Nelson pf. (Vol. 4) at 8; exh. GMP-JAN-E5.

69.  The measures required by the Project stormwater permit will be effective at protecting

water quality and maintaining the existing classifications for receiving waters around the Project

site.  The benchmark water quality sampling collected for the Project will allow for a

pre-construction and post-construction comparison in this case.  Nelson pf. supp. at 7–8.

70.  DEC stormwater staff have observed the performance of level spreaders in the field for

this Project, and although not yet certified as final design for the Operational Permit, the level

spreaders are performing as expected, even in large storm events, and those level spreaders that

are at final design specifications are performing remarkably well.  Tr. 7/13/12 at 140–141

(Burke).
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Question 7 Discussion

Vermont law states that "waters shall be managed under the supervision of the secretary

[of ANR] in order to obtain and maintain the classification established."   Classifications of all83

waters in the State can be found in the VWQS.  84

Broadly speaking, the Appellants raise three arguments in support of their position that

the Project will result in waters failing to obtain and maintain their established classifications. 

First, the Appellants argue that the Project's use of level spreaders does not comply with the

applicable requirements of the VSMM.  Second, the Appellants contend that the design of the

level spreaders is flawed and that the level spreaders and forested buffers will not function as

intended.  Third, the Appellants argue that even if the Project's level spreaders are permitted,

GMP's hydrologic model underestimates the volume of runoff that will be generated by the

Project and thus fails to demonstrate that the level spreaders will meet the applicable treatment

standards.  We address each of the Appellants' arguments in detail under Question 13, which

specifically raises those arguments.  

Overall, we find that the Project, subject to the conditions contained in the Operational

Permit, will not cause or contribute to any receiving waters failing to maintain their

classification.   In our discussion under Question 13 we address the Appellants' criticisms of the85

Project's level spreaders and conclude that the Operational Permit is consistent with the VSMM.  

Additionally, for the reasons discussed under Question 10, we do not accept the Appellants'

proposed conditions because we do not find that they are necessary to ensure that the established

classifications of receiving waters are retained.  Accordingly, we conclude that the Operational

Permit satisfies the requirements of Section 1258(a).  Therefore, we find no merit to Appellants'

issue raised in Question 7.

    83.  10 V.S.A. § 1258(a).
    84.  Nelson pf. sup. (2/18/12) at 3.
    85.  See e.g., Nelson pf. sup. (2/17/12) at 3 ("The stormwater discharge permits ensure that the classifications of
the receiving waters are maintained through the proper implementation of best management practices ("BMPs") to
ensure that the permitted discharges will not cause or contribute to a violation of the VWQS in the receiving
waters.").
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C.  Appellants' Question 8

Whether stormwater discharges from the Project as proposed will reduce the quality of the
receiving waters below the classification established for said waters, pursuant to
10 V.S.A. § 1263(c).

Question 8 Findings of Fact

71.  The stormwater discharges from the Project, as proposed, will not reduce the quality of

the receiving waters below the classification established for said waters, pursuant to

10 V.S.A. § 1263(c).  This finding is supported by the discussion and findings under Question 7,

above, and Questions 9–15, below.

Question 8 Discussion

Section 1263(c) of Title 10 of the Vermont Statutes Annotated states:

 If the secretary determines that the proposed discharge will not reduce the quality
of the receiving waters below the classification established for them and will not
violate any applicable provisions of state or federal laws or regulations, he shall
issue a permit containing terms and conditions as may be necessary to carry out
the purposes of this chapter and of applicable federal law.  Those terms and
conditions may include, but shall not be limited to, providing for specific effluent
limitations and levels of treatment technology; monitoring, recording, reporting
standards; entry and inspection authority for state and federal officials; reporting
of new pollutants and substantial changes in volume or character of discharges to
waste treatment systems or waters of the state; pretreatment standards before
discharge to waste treatment facilities or waters of the state; and toxic effluent
standards or prohibitions.

Section 1263 generally requires any person intending to discharge waste into waters of the state

to apply for a permit, and sets forth the general standards for the Secretary of ANR to issue such

a permit.  While the requirement that a proposed discharge may not reduce the quality of

receiving waters may be generally applicable to stormwater discharges, it is important to
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recognize that the Legislature enacted a specific provision for stormwater discharges in Section

1264.   Section 1264(e)(1) states that:86

 Except as otherwise may be provided in subsection (f) of this section, the
secretary shall, for new stormwater discharges, require a permit for discharge of,
regulated stormwater runoff consistent with, at a minimum, the 2002 stormwater
management manual.  The secretary may issue, condition, modify, revoke, or deny
discharge permits for regulated stormwater runoff, as necessary to assure
achievement of the goals of the program and compliance with state law and the
federal Clean Water Act.  The permit shall specify the use of best management
practices to control regulated stormwater runoff.  The permit shall require as a
condition of approval, proper operation, and maintenance of any stormwater
management facility and submittal by the permittee of an annual inspection report
on the operation, maintenance and condition of the stormwater management
system.  The permit shall contain additional conditions, requirements, and
restrictions as the secretary deems necessary to achieve and maintain compliance
with the water quality standards, including but not limited to requirements
concerning recording, reporting, and monitoring the effects on receiving waters
due to operation and maintenance of stormwater management facilities.

Section 1264(e)(1) is the relevant standard for operational stormwater permits.  Section 1264

states that "consistency" with the VSMM is the primary requirement for operational stormwater

permits.  Like Section 1263(c), Section 1264(e)(1) requires that permits for stormwater

discharges shall contain "additional conditions . . . necessary to achieve and maintain

compliance" with the VWQS.  Therefore, we consider evidence of consistency with the VSMM

and the inclusion of all conditions necessary to maintain compliance with the VWQS to be a

sound basis for concluding that the Project will protect the quality of receiving waters. 

The Appellants' Final Statement of Questions raises several issues concerning whether

the Project meets the relevant standards contained in Section 1264.  Question 8, however, is

hopelessly broad and does not identify what specific standard the Operational Permit fails to

meet.  Based on our findings and discussions under Questions 9 through 15, below, we find that

the Project complies with VSMM and contains sufficient conditions to maintain compliance with

the VWQS.  We also conclude that the Project will not reduce the quality of the receiving waters

below their established classification for the same reasons stated under Question 7, above, and

    86.  For example, it is settled law that stormwater discharges are not subject to the effluent limitations discussed in
Section 1263(c).  In re: Stormwater NPDES Petition, Docket No. 14-1-07, slip op. at 17 (Vt. Envtl. Ct. Aug. 28,
2008) (Durkin, J.).
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based on our findings under Questions 9 through 15, below.  Accordingly, we find no merit to

Appellants' issue raised in Question 8.

D.  Appellants' Question 9

Whether the Project as proposed specifies the use of best management practices to control
regulated stormwater runoff as required under 10 V.S.A. § 1264(e)(1).

Question 9 Findings of Fact

72.  The Project, as proposed, specifies the use of BMPs to control regulated stormwater

runoff as required under 10 V.S.A. § 1264(e)(1).  This finding is supported by findings 73

through 80, below.

73.  Stormwater management design must consider both pre-development and post-

development runoff conditions, taking into account on-site soils, slopes, receiving waters,

existing drainage, and local precipitation data for a range of storm events as defined in the

VSMM.  The VSMM is essentially a design toolbox that allows the designers to select and

develop the most appropriate STPs  with the intent of meeting the applicable stormwater

treatment standards.  Burke pf. at 17.

74.  STPs are BMPs for post-construction stormwater management.  Section 2.2 of the

VSMM identifies "Acceptable STPs" for meeting the applicable treatment standards.  The

Project will use the following "Acceptable STPs":  wet ponds, grass channels, infiltration basins,

and dry ponds.  Nelson pf. (Vol. 2) at 7;  exh. GMP-JAN-C2 at 2.2.

75.  The VSMM anticipates and allows the use of new stormwater treatment designs through

the Alternative STPs Designs standard of Section 2.5.  The VSMM identifies two categories of

alternative STPs:  Existing Alternative Systems of Section 2.5.1; and the New Design Alternative

Systems of Section 2.5.2.  Nelson pf. (Vol. 2) at 5; Burke pf. at 18; exh. GMP-JAN-C2 at 2.5.

76.  The Project utilizes New Design Alternative STPs in the form of level spreaders and

vegetated buffers.  A level spreader is a constructed feature which is used to convert concentrated

runoff  to sheet flow and release it in a non-erosive manner across a slope.  Vegetated buffers are

defined as the land areas immediately downslope of the level spreader which provide for the
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"disconnection" of runoff from impervious surfaces to undisturbed natural vegetated terrain. 

Nelson pf. (Vol. 2) at 9; exh. GMP-JAN-C1.

77.  A total of 58 different STPs are associated with the operational phase stormwater design

for the Project.  Level spreaders with vegetated buffers are planned to be used at 31 locations on

the Project site.  Wet ponds are planned at 16 locations, dry ponds at 4 locations, grass channels

at 6 locations, and infiltration basins at one location.  Nelson pf. (Vol. 2) at 8–9.

78.  The use of level spreaders and vegetated buffers allow:  (1) a reduction in the amount of

clearing and earth disturbance necessary for the treatment practices, compared to that which

would be required for conventional pond-based STPs; (2) a reduction in the required disturbance

along roadways that would be needed to convey stormwater runoff to a smaller number of large

ponds; and (3) maintenance of the natural hydrology of the site since there is less collection and

consolidation of stormwater flows at specific (pond) locations.  The replacement of level

spreaders with conventional pond-based STPs would result in the disturbance of approximately

12 more acres of land.  Nelson pf. (Vol. 2) at 9–10; Nelson pf. reb. at 14–15; tr. 7/12/12 at 91

(Nelson).

79.  The Project's level spreaders will achieve the requisite Treatment Standards contained in

the VSMM.  Nelson pf. (Vol. 2) at 11.

80.  The Project's level spreaders are consistent with the VSMM's requirements for New

Design Alternative Systems.  Nelson pf. (Vol. 2) at 10–12.

Question 9 Discussion

Section 1264(e)(1) states that:

 Except as otherwise may be provided in subsection (f) of this section, the
secretary shall, for new stormwater discharges, require a permit for discharge of,
regulated stormwater runoff consistent with, at a minimum, the 2002 stormwater
management manual. . . .  The permit shall specify the use of best management
practices to control regulated stormwater runoff.  87

The VSMM defines "Best Management Practices" as:

    87.  10 V.S.A. § 1264(e)(1).
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A schedule of activities, prohibitions of practices, maintenance procedures, and
other management practices to prevent or reduce water pollution, including but
not limited to the stormwater treatment practices (STPs) set forth in this
Manual.  88

The broad definition of BMPs contained in the VSMM indicates that any effort to reduce or

prevent pollution would qualify as a BMP—even if it is not set forth in the VSMM.   The89

Operational Permit contains a schedule of permitted discharges, each with a description of the

STPs designed to treat and control the runoff from the Project.   Under the broad definition90

contained in the VSMM, these measures constitute BMPs.  

Of course, the relevant issue raised by the Appellants is whether the BMPs specified in

the Operational Permit are consistent with the VSMM and sufficient to protect water quality, not

whether they qualify as BMPs generally.  The Appellants' Question 13 better frames the

Appellants' position that the Project's STPs do not meet the applicable regulatory requirements. 

Therefore, we address those arguments under that question.  Because we are not persuaded by the

Appellants' specific arguments raised under Question 13, and because we find that the Project's

STPs comply with the requirement of the VSMM, we conclude that the Operational Permit does

specify the use of BMPs, as required by Section 18-306(b).  Accordingly, we find no merit to

Appellants' issue raised in Question 9.

E.  Appellants' Question 10

Whether the Project as proposed and any permit issued thereunder should contain additional
conditions requirements and restrictions necessary to achieve and maintain compliance with the
Water Quality Standards as allowed under 10 V.S.A. §1264(e)(1).

Question 10 Findings of Fact

81.  The permit for the Project contains all the conditions, requirements, and restrictions

necessary to achieve and maintain compliance with the VWQS as allowed under 10 V.S.A.

    88.  Exh. GMP-JAN-C2 at G-1.
    89.  Id.
    90.  Exh. GMP-JAN-C21 at 2–6.
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§1264(e)(1).  This finding is supported by findings 82 through 89, below, and the findings and

discussion under Questions 8, above, and 13, below.

82.  The Operational Permit includes relevant provisions to ensure continued operation of

the stormwater system as designed and modeled.  Nelson pf. reb. at 37; exh. GMP-JAN-C21. 

83.  The Operational Permit includes a condition requiring the permittee to provide a written

report that includes an inspection and designer's certification that the Project has been built in

compliance with the approved Project design.  The certification condition requires the designer to

certify that the surfaces are operating according to the design.  Exh. GMP-JAN-21 at 7.

84.  The Operational Permit imposes maintenance and inspection reporting requirements. 

The permit requires that the Stormwater collection, treatment and control systems, including the

level spreaders and vegetated buffers, be maintained in good operating condition at all times and

be inspected annually and cleaned as necessary to maintain design specifications.  Exh. GMP-

JAN-C21 at 7.

85.  The monitoring and oversight on the Project will ensure that if the level spreaders are

not performing as designed and not meeting the water quality volume treatment standard, any

deficiency will be identified early, and GMP will be required to repair or modify as appropriate

the stormwater management systems on site to continue to protect water quality.  Exh. GMP-

JAN-C21 at 7–8; tr. 7/13/12 at 154 (Burke).

86.  The monitoring protocol mandated by the permit is a step-wise evaluation of remedial

actions to correct any deficiencies in system performance, including but not limited to

replacement of the New Design Alternative STPs with Acceptable STPs.  If such a reconstruction

were necessary, upon approval of the amendment by DEC, GMP would construct the

replacement system.  This condition provides assurance that the stormwater treatment practices,

as constructed or modified, will perform in a manner that are consistent with VSMM criteria. 

Nelson pf. (Vol. 2) at 12–13; Nelson pf. reb. at 49.

87.  The monitoring locations selected by GMP are consistent with the VSMM.  When

combined with the conditions in the Operational Permit that require the permittee to inspect and

maintain all STPs, the monitoring protocol will ensure that the Project's STPs are functioning as

intended.  Nelson pf. (Vol. 2) at 11–13; exh. GMP-JAN-C21 at 7–8.
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88.  It would be technically feasible to install Acceptable STPs on the Project site should one

or more of the Alternative STPs require replacement.  GMP completed a series of designs for

stormwater basins at three selected locations where level spreaders are proposed.  In all cases,

fully compliant wet ponds could be constructed at these locations, without impacts to wetlands,

streams, or buffers, but additional areas of tree clearing and grading would be required, and some

additional tree and land clearing beyond currently authorized limits of earth disturbance would be

required.  Nelson pf. at (Vol. 2) at 11–12; Nelson pf. reb. at 50–52; exh. GMP-JAN-Reb-8.

89.  Replacing level spreaders with Acceptable STPs would result in approximately 12 acres

of additional earth disturbance.  Tr. 7/12/12 at 91 (Nelson).

Question 10 Discussion

Section 1264(e)(1) provides that:

. . . The permit shall contain additional conditions, requirements, and restrictions
as the secretary deems necessary to achieve and maintain compliance with the
water quality standards, including but not limited to requirements concerning
recording, reporting, and monitoring the effects on receiving waters due to
operation and maintenance of stormwater management facilities.

Therefore, in conducting a de novo review, we may choose to include additional conditions to the

Operational Permit where the record shows that the additional conditions are necessary to

achieve and maintain compliance with the VWQS.   The Appellants have requested that we91

remand the Operational Permit to ANR for amendment and that any such amended permit shall

contain the following provisions:

1.  All level spreaders and vegetated buffers on slopes greater than 15% shall be
removed and replaced with [A]ccept[able] STPs  listed on Table 2.1 and/or92

Table 2.2 of the VSMM.

2.  For all level spreaders and vegetated buffers not required to be replaced due to
vslope restrictions, Appellee shall demonstrate compliance with the CP

performance standard by providing 12 hours of extended detention storage, and
may not rely on the Alternative Design Standard unless the credits in Section 3 are

    91.  While the Vermont Supreme Court has not delineated the limits of the Environmental Court's authority to
amend discharge permits, new conditions have been struck down where they were not supported by the record.  In re
Entergy Nuclear Vt. Yankee Discharge Permit, 2009 VT 124, ¶ 55.
    92.  Section 2 of the VSMM addresses "Acceptable STPs."  
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being used to achieve disconnection of the applicable impervious surfaces.  For
purposes of modeling extended detention storage, Appellee shall use a CN value
of 96 for all areas of the access road and crane path, and must provide scientific
support for the modeling assumptions used to model the flow of water through the
vegetated buffer area.  Any level spreaders and vegetated buffers that cannot

vdemonstrate compliance with the CP  performance standard must be replaced with
[A]ccept[able] STPs as set forth in Table 2.1 and/or Table 2.2 of the VSMM.

3.  In addition to the water quality monitoring locations already proposed, water
quality monitoring must be implemented at the actual discharge points identified
on Exhibit GMP-JAN-C4, Sheet C-100.93

Turning to the Appellants' proposed conditions 1 and 2, we do not find that the record

supports the need for these conditions to achieve and maintain compliance with the VWQS.  We

address the Appellants' technical critiques of level spreaders in our discussions under Appellants'

Question 13.  Based on our findings and conclusions thereunder, we determine that the Project's

implementation of level spreaders meets the requirements of the VSMM.  Therefore, the

discharges authorized by the Operational Permit are entitled to a presumption of compliance with

the VWQS.  Accordingly, the Appellants bear the burden of demonstrating that their proposed

conditions are necessary to ensure that the Project complies with the VWQS.

The Appellants contend that we should not allow the "use [of] experimental technology

on a high risk site when [A]ccept[able] STPs would be used without additional impacts and

would pose a lesser risk to water quality."   We disagree with this characterization of the94

Project.  As a preliminary matter, the VSMM specifically allows for the use of new technologies

via the review and approval of Alternative STPs.   The Legislature has stated that it is the policy95

of Vermont to use structural STPs "only when necessary."   While it is true that it would be96

technically feasible to replace the level spreaders with Acceptable STPs, this change would result

in additional environmental impacts—including roughly 12 acres of additional clearing and earth

    93.  Appellants Brief at 56.
    94.  Appellants Brief at 54.
    95.  Burke pf. at 18.
    96.  10 V.S.A. § 1264(a).
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disturbance.   Further, the record does not show that Acceptable STPs always produce an97

optimal outcome.   GMP has demonstrated that the level spreaders will meet the applicable98

treatment standards.   Therefore, the record does not demonstrate that it is necessary to require99

GMP to replace the proposed level spreaders with Acceptable STPs to ensure compliance with

the VWQS.

Turning to the Appellants' third proposed condition, the Appellants argue that the water

quality monitoring locations proposed by GMP are inadequate to demonstrate compliance with

the VWQS because the monitoring locations are located too far downstream from the actual

points of discharge.   The Appellants further assert that "limits on temperature, phosphorus,100

nitrates, settleable solids, color, alkalinity and pH are among the water quality standards that

must be achieved in the Project's receiving waters pursuant to the VWQS" and that monitoring

for these standards must occur at the discharge locations.   We find these arguments101

unpersuasive.  GMP's expert testified that the monitoring locations were chosen to avoid areas

that might run dry during parts of the year and also to ensure scientifically valid data for

monitoring aquatic biota, which is the best indicator of whether the Project's waters are meeting

the VWQS.   GMP and ANR have both testified that the monitoring requirements are capable102

of effectively monitoring impacts from the Project across all receiving waters, including

upstream impacts.   Finally, Section 2.5.2 of the VSMM requires permittees implementing103

New Design Alternative Systems to undertake a plan of study to demonstrate that all Alternative

    97.  Tr. 7/12/12 at 91 (Nelson); Nelson pf. reb. at 52 ("Although no impacts to wetlands, streams or buffers would
occur, additional areas of tree clearing and grading would be required, and some additional tree and land clearing
beyond currently authorized limits of disturbance would be required.  These three examples provide a clear example
of the benefits using the alternative level spreader design on the site; the impacts of the level spreader features are
smaller than that of traditional systems, and that is part of the reason for proposing such systems here.").  
    98.  See e.g., tr. 7/13/12 at 136 (Burke) (explaining how Acceptable STPs do not always meet the treatment

vstandards for CP  because of physical limitations.). 
    99.  Our findings and discussion regarding the treatment standards can be found under Question 13.c. and its sub-
questions at infra pp. 65–87.
    100.  Appellants Brief at 45.
    101.  Appellants Brief at 46.
    102.  Tr. 7/12/12 at 117 (Nelson); Nelson pf. sup. (2/17/12) at 4.
    103.  Tr. 7/12/12 at 117 (Nelson); tr. 7/13/12 at 148 (Burke).
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STPs are achieving the requisite performance standards.   Section 2.5.2 of the VSMM does not104

specify where monitoring stations implemented pursuant to such a plan of study must be located. 

Accordingly, we conclude that there is an insufficient basis in the record to support the adoption

of the Appellants' proposed condition 3.   

  For these reasons, we find no merit to Appellants' issue raised in Question 10.

F.  Appellants' Question 11

Whether the rebuttable presumption identified in 10 V.S.A § 1264(g)(1) is applicable to the
Projects as proposed, pursuant to 10 V.S.A. § 1264(h).

Question 11 Discussion

Title 10, Section 1264(g)(1) of the Vermont Statutes Annotated provides: 

The secretary may issue a permit consistent with the requirements of subsection
(f) of this section, even where a TMDL  or wasteload allocation has not been105

prepared for the receiving water. In any appeal under this chapter an individual
permit meeting the requirements of subsection (f) of this section shall have a
rebuttable presumption in favor of the permittee that the discharge does not cause
or contribute to a violation of the Vermont water quality standards for the
receiving waters with respect to the discharge of regulated stormwater runoff. 
This rebuttable presumption shall only apply to permitted discharges into
receiving waters that are principally impaired by sources other than regulated
stormwater runoff.

In turn, Section 1264(h) applies the corresponding presumption to discharges into receiving

waters that meet the water quality standards of the state, provided that the discharge is subject to

a permit that is "consistent with the 2002 stormwater management manual."   The Appellants106

have raised several arguments regarding the Operational Permit's consistency with the VSMM. 

We address those arguments under Question 13.  For the reasons discussed thereunder, we find

that the operational stormwater permit complies with the VSMM.  Therefore, we conclude that

    104.  Exh. GMP-JAN-C2 at 2.5.2.
    105.  Total Maximum Daily Load.  A TMDL "is a calculation of the maximum amount of a pollutant that a
waterbody can receive and still safely meet water quality standards."  Water.epa.gov, Impaired Waters and Total
Maximum Daily Loads, http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/index.cfm (last visited March 7,
2013).
    106.  10 V.S.A. § 1264(e)(1).
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the presumption contained in Section 1264(h) applies in this case.  Accordingly, we find no merit

to Appellants' issue raised in Question 11.  

G.  Appellants' Question 12.a. 

Whether the Project as proposed complies with the Vermont Stormwater Management Rule,
Chapter 18 of the Environmental Protection Rules, including the following:

a. Whether Applicant failed to completely described [sic] the Project in its application
materials such that it needs to submit an additional permit application in order to avoid
circumvention of the requirements of the Stormwater Management Rule, as required by
§ 18-303.

Question 12.a. Findings of Fact

90.  GMP completely described the Project in its application materials such that it does not

need to submit an additional permit application in order to avoid circumvention of the

requirements of the Stormwater Management Rule, as required by§ 18-303.  This finding is

supported by findings 91 through 94, below.

91.  The DEC has developed regulations that apply to the management and treatment of

operational stormwater runoff.  The receiving waters for the Project are not impaired; therefore,

the Project is regulated under Vermont Environmental Protection Rules, Chapter 18, which

applies to discharges of stormwater runoff to unimpaired waters.  Burke pf. at 16; Nelson pf.

(Vol. 2) at 3; exh. GMP-JAN-C1.

92.  Chapter 18, § 18-306(a)(1) sets the required permitting standards for stormwater

discharges from new development of greater than one acre that is associated with the impervious

surfaces proposed as part of the wind farm component of the Project.  The rule requires that the

Project obtain a permit consistent with treatment standards for new development in the VSMM. 

Burke pf. at 16; Nelson pf. (Vol. 2) at 2–3; exh. GMP-JAN-C2. 

93.  The Operational Permit regulates the management of stormwater runoff from the

impervious surfaces on the Project.  Nelson pf. (Vol. 1) at 7.

94.  The impervious surfaces associated with the Project are the access road, crane path,

crane pads, turbine foundation, the Operations and Maintenance building rooftop, and associated

parking areas.  Crane pads represent the relatively small areas of the turbine pads within which a



Docket No. 7628 A–E Page 50

crane will operate to install turbine blades.  The remainder of the turbine pads will be constructed

using an uncompacted shot rock surface similar to that used for electrical substations, and is

therefore not considered impervious.  The total impervious area associated with the Project is

27.47 acres.  Nelson pf. (Vol. 2) at 6.

Question 12.a. Discussion

Section 18-303 of the Stormwater Management Rule prohibits developers from

"separat[ing] a single project into components in order to avoid the regulatory minimum

threshold or other requirements of this Rule."   The Appellants have not presented evidence107

demonstrating that GMP has separated any portions of the Project in order to avoid the regulatory

minimum threshold for a permit, nor have they directed us to any portion of the Project's

impervious surface that requires a new permit application.  Further, the Appellants have

presented no argument on this issue in their Brief.  Because the Operational Permit covers all

impervious area constructed at the Project, we conclude that no additional permit application is

necessary under § 18-303.  Accordingly, we find no merit to Appellants' issue raised in Question

12.a.

H.  Appellants' Question 12.b. 

Whether the Project as proposed complies with the Vermont Stormwater Management Rule,
Chapter 18 of the Environmental Protection Rules, including the following:

. . .
b. Whether discharges from the Project as proposed are consistent with the treatment

standards for new development under the Vermont Stormwater Management Manual, pursuant
to § 18-306(a); 

    107.  The primary concern of the rule against circumvention is that developers might build a larger project in
small pieces to avoid exceeding the one acre of constructed impervious surface that would trigger the need for a
permit.  
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Question 12.b. Findings of Fact

95.  The discharges for the Project are consistent with the Treatment Standards for new

development contained in the VSMM.  This finding is supported by findings 96 and 97, below,

and by our findings and discussion under Questions 13.c.i through 13.c.v., below. 

96.  The VSMM includes five treatment standards for stormwater discharges from new

development:  (1) Water Quality ("WQv") - a standard that ensures removal of sediment, as

measured by total suspended solids, and nutrients, as measured by total phosphorus loads; (2)

vChannel Protection ("CP ") - a standard to reduce the potential for instream channel degradation;

(3) Groundwater Recharge - a standard to ensure that a certain amount of runoff is infiltrated into

native materials; (4) Overbank Flood Protection - a standard to control the post-development

peak stormwater runoff discharge rates so that they do not exceed pre-development peak

discharge rates during the 10-year, 24-hour storm event; and (5) Extreme Flood Protection - a

standard to control the post-development peak stormwater runoff discharge rates so that

post-development peak discharge rates do not exceed pre-development peak discharge rates

during the 100-year, 24-hour storm event.  Nelson pf. (Vol. 2) at 3–4; Burke pf. at 16–17; exh.

GMP-JAN-C2 at Table 1.1.

97.  The Project implements STPs that are designed to be consistent with all five of the

Treatment Standards.  Nelson pf. (Vol. 2) at 7–8, 12.

Question 12.b. Discussion

Section 18-306(a) states that all discharges of regulated stormwater must:

. . . obtain an individual permit or coverage under a general permit consistent with
the treatment standards for new development in the Vermont Stormwater
Management Manual[.]

Question 13.c. and its subparts also ask whether the Project addresses each of the treatment

standards set forth in the VSMM.  Because many of the Appellants' arguments were framed in

vterms of the Project's ability to meet the CP  Standard, we address whether the Project meets

each standard individually in our discussion under Question 13.c.
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I.  Appellants' Question 12.c. 

Whether the Project as proposed complies with the Vermont Stormwater Management Rule,
Chapter 18 of the Environmental Protection Rules, including the following:

. . .
c. Whether the Project as proposed employs best management practices to control

regulated stormwater runoff, pursuant to § 18-306(b); and

Question 12.c. Findings of Fact 

98.  The Project, as proposed, employs BMPS to control regulated stormwater runoff,

pursuant to § 18-306(b).  This finding is supported by the findings under Question 9, above.

Question 12.c. Discussion

Section 18-306(b) of the Vermont Stormwater Management Rule states that:

Any individual or general permit issued for discharges of regulated stormwater
runoff to waters that are not stormwater-impaired waters shall specify the use of
best management practices to control regulated stormwater runoff.  Permit
compliance shall be judged on the basis of performance of the terms and
conditions of the discharge permit, including construction and maintenance in
accordance with BMP specifications.

The VSMM defines "Best Management Practices" as:

A schedule of activities, prohibitions of practices, maintenance procedures, and
other management practices to prevent or reduce water pollution, including but
not limited to the stormwater treatment practices (STPs) set forth in this
Manual.  108

The broad definition of BMPs contained in the VSMM indicates that any effort to reduce or

prevent pollution would qualify as a BMP—even if it is not set forth in the VSMM.   The109

Operational Permit contains a schedule of permitted discharges, each with a description of the

STPs designed to treat and control the runoff from the Project.   Under the broad definition110

contained in the VSMM, these measures constitute BMPs.  

The core of the issue raised by the Appellants is whether the BMPs specified in the

Operational Permit are consistent with the VSMM and sufficient to protect water quality, and not

    108.  Exh. GMP-JAN-C2 at G-1.
    109.  Id.
    110.  Exh. GMP-JAN-C21 at 2–6.
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whether they qualify as BMPs generally.  The Appellants' Question 13 better frames the

Appellants' position that the Project's STPs do not meet the applicable regulatory requirements. 

Therefore, we address those arguments under that question.  Because we are not persuaded by the

Appellants' specific arguments raised under Question 13, and because we find that the Project's

STPs comply with the requirement of the VSMM, we conclude that the Operational Permit does

specify the use of best management practices, as required by Section 18-306(b).  Accordingly, we

find no merit to Appellants' issue raised under Question 12.c.

J.  Appellants' Question 12.d. 

Whether the Project as proposed complies with the Vermont Stormwater Management Rule,
Chapter 18 of the Environmental Protection Rules, including the following:

. . .
d. Whether discharges from the Project as proposed will achieve and maintain

compliance with Vermont Water Quality Standards, pursuant to § 18-306(c);

Question 12.d. Findings of Fact

99.  The discharges from the Project will achieve and maintain compliance with the VWQS. 

This finding is supported by finding 100, below, and our findings under Question 13 and its sub-

questions, below.

100.  The Project will protect water quality and ensure compliance with the VWQS due to the

number and type of STPs in the design, the monitoring and reporting requirements contained in

the Operational Permit, and the comprehensiveness of the requirements of the VSMM.  Nelson

pf. (Vol. 2) at 14.

Question 12.d. Discussion

Section 18-306(c) of the Vermont Stormwater Management Rule states that:

Any individual or general permit issued for discharges of regulated stormwater
runoff to waters that are not stormwater-impaired waters shall contain such
additional conditions, requirements, and restrictions as the Secretary deems
necessary to achieve and maintain compliance with Vermont water quality
standards.
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Essentially, the Appellants raise three arguments in support of their position that the Project does

not comply with the VWQS.  First, the Appellants argue that the Project's use of level spreaders

does not comply with the applicable requirements of the VSMM.  Second, the Appellants

contend that the design of the level spreaders is flawed and that the level spreaders and forested

buffers will not function as intended.  Third, the Appellants argue that even if the Project's level

spreaders are permitted, GMP's hydrologic model underestimates the volume of runoff that will

be generated by the Project and thus fails to demonstrate that the level spreaders will meet the

applicable treatment standards.  We address each of the Appellants' arguments in detail under

Question 13, which specifically raise those arguments.  

In our findings and discussion under Question 13 and its sub-questions, we conclude that

the Operational Permit is consistent with the VSMM.  Additionally, for the reasons discussed

under Question 10, we do not accept the Appellants' proposed conditions because we do not find

that they are necessary to achieve and maintain compliance with the VWQS.  Accordingly, the

Operational Permit is entitled to a presumption of compliance with the VWQS.   The111

Appellants have failed to present persuasive evidence to overcome this presumption.  Therefore,

we find that GMP has demonstrated that the Project will achieve and maintain compliance with

the VWQS as required by§ 18-306(c).  Accordingly, we find no merit to Appellants' issue raised

in Question 12.d. 

K.  Appellants' Question 13.a.

Whether the Project as proposed complies with the Vermont Stormwater Management Manual,
including the following:

a. Whether Applicant's proposed use of level spreaders as an Alternative STP design,
notwithstanding that the Project does not qualify to use the Watershed Hydrology Protection
Credit set forth in Section 3.7 of the Vermont Stormwater Management Manual, complies with
the requirements of the Vermont Stormwater Management Manual.

    111.  10 V.S.A. § 1264(h).
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Question 13.a. Findings

101.  The proposed use of level spreaders as an Alternative STP design, notwithstanding that

the Project does not qualify to use the Watershed Hydrology Protection Credit set forth in

Section 3.7 of the VSMM, complies with the requirements of the VSMM.  This finding is

supported by findings 102 through 120, below.

102.  The stormwater treatment field is rapidly evolving and new stormwater management

technologies and approaches are constantly emerging.  The VSMM anticipates and encourages

the use of new stormwater treatment designs through the Alternative STP Designs Standard of

Section 2.5 of the VSMM.  Burke pf. at 18; exh. GMP-JAN-C2 at 2.5; tr. 7/13/12 at 141–142

(Burke).

103.  The VSMM identifies two categories of Alternative STPs:  Existing Alternative Systems

of Section 2.5.1; and the New Design Alternative Systems of Section 2.5.2.  The permittee may

make use of the Alternative STPs as long as the permittee can demonstrate that they will meet the

five Treatment Standards and that the STPs will achieve long-term performance in the field.  

Nelson pf. (Vol. 2) at 5; Burke pf. at 18; exh. GMP-JAN-C2 at 2.5.1–2.5.2.

104.  Section 3.7 of the VSMM provides a voluntary credit called the Watershed Hydrology

Protection Credit ("WHPC") that may be used for high-elevation renewable energy projects.  The

Project does not rely upon the WHPC to meet the applicable stormwater treatment standards as

set forth in the VSMM.  Nelson pf. (Vol. 2) at 13; Burke pf. reb. at 9; exh. GMPJAN-C1 at 40. 

105.  The level spreaders and vegetated buffers for the Project were designed based on the

HydroCAD modeling.  The modeling provides a breakdown of performance aspects of the level

spreaders, including an analysis of the peak flow rates and velocities for each of the level

spreaders associated with the Project.  Nelson pf. reb. at 23; exh. GMP-JAN-Reb-1.  

106.  The Project level spreaders were designed consistent with the technical criteria

developed by DEC for level spreaders provided in the WHPC:  (1) limiting the source of runoff

that is directed to level spreaders to road surface, shoulder, ditch, and ditch back slope runoff;

(2) limiting the peak flow rate of stormwater to 0.25 cubic feet per second ("cfs") per foot of

level spreader lip during the ten-year design storm; (3) constructing stone berms across contours,

with a minimum dimension of 1 foot high and 2 feet wide at top, with 2:1 side slopes, using
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well-graded stone of median size 3 inches and a maximum size 6 inches; and (4) establishing

vegetative buffers of 150 feet in forested conditions outside of wetlands, and limiting buffer

slopes to grades of less than 30%.  Nelson pf. reb. at 18-20.

107.  The Project's level spreaders are consistent with the VSMM requirements for New

Design Alternative STPs and the Treatment Standards.  The level spreaders were designed using

conservative sizing criteria, which means that each structure is oversized for the amount of runoff

that will be reaching it.  According to analyses of the discharges, the level spreaders and

vegetated buffers will perform in a manner such that the stormwater released from the level

spreaders will meet the Treatment Standards.  Nelson pf. (Vol. 2) at 12; exhs. GMP-JAN-C3 at

10–11;  and GMP-JAN-C5–C20.

108.  The inlet channels for the Project level spreaders have been designed with an

appropriate geometry and sufficient capacity to convey the flows to the level spreaders in an

acceptable and controlled manner.  The inlet channels are all stone-lined, which allows for

slowing the flow of water, even on steeper slopes.  Nelson pf. reb. at 20-21; tr. 7/11/12 at

182–185 (Nelson).

109.  The vegetative buffers for the Project reflect the modeling assumptions by including

areas that:  (1) limit slopes to grades under 30%; (2) avoid water resources (streams, wetlands,

and associated buffers); (3) are predominantly undisturbed and naturally vegetated, or have

minimal disturbance; and (4) contain soils described as moderately well drained or better, with

moderate or faster permeability rates.  Nelson pf. reb. at 24; GMP-JAN-Reb-2.

110.  The HydroCAD modeling included a roughness coefficient to reflect the wooded

conditions that will occur in the Project vegetative buffers.  Nelson pf. reb. at 23.

111.  The WHPC limits the loading rates of level spreaders to 0.25 cfs/foot for a 10-year

storm.  This standard is in part designed to ensure that the velocity of water leaving a level

spreader will not reach or exceed erosive thresholds of underlying ground cover.  Nelson pf. reb.

at 26.

112.  The design of the Project's level spreaders significantly limits the velocity of water

leaving the level spreaders by limiting the hydrologic loading of the level spreaders to less than

0.25 cfs per foot of level spreader during a 10-year storm, and substantially less during more
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common lesser-magnitude storms which are considered design storms for water quality purposes. 

 Nelson pf. reb. at 21–22.

113.  The HydroCAD modeling for the Project indicate that the loading rate values for the

Project level spreaders range from 0.007 cfs/foot to 0.162 cfs/foot for a 10-year storm, which are

more conservative than the 0.25 cfs/foot criterion contained in the WHPC.  Nelson pf. reb. at 27;

exh. GMP-JAN-Reb-1.

114.  The generally accepted erosive velocity thresholds for forest cover are in the range of  

2-feet per second. The predicted peak velocity values for the sheet flow areas within the

vegetative buffers calculated from the Project level spreaders range from 0.03 feet per second to

0.18 feet per second, which are uniformly below all established erosive velocity thresholds for

forest or meadow-types of ground cover.  Nelson pf. reb. at 27.

115.  Low peak velocity is an important factor in terms of maintaining sheet flow when water

leaves the level spreaders.  At such low volumes and speeds, the water exiting the level spreaders

will remain appropriately distributed across the natural topography of the vegetative buffer,

where depressions and variations will provide opportunity for infiltration.  Nelson pf. reb. at 21–

22.

116.  The Project level spreaders are designed with sufficient length to discharge water with a

minimal depth and rate of flow, which will allow for overland flow of the discharged water.  The

lengths of level spreaders for the Project exceed the 150-foot length criterion approved by DEC

in Section 2.3.7.1 of the WHPC.  This conservative design feature will ensure that the flows will

be well-distributed across the length of the level spreaders, with minimal depths and velocities as

they leave the level spreader lips.  Nelson pf. reb. at 22; Burke pf. reb. at 12.

117.  The forested terrain below the Project level spreaders, which is devoid of streams and

wetlands, will allow infiltration, temporary pooling, and vegetative uptake to occur.  Pollutant

removal processes such as infiltration, absorption, and deposition will also occur.  Nelson pf. reb.

at 22.

118.  There is considerable distance between the downslope limit of all of the Project

vegetative buffer areas and any receiving waters, in some cases as much as an additional 900 feet
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of additional forest cover between the end of the 150-foot vegetative buffer and any receiving

waters.  Nelson pf. reb. at 25-26; exh. GMP-JAN-Reb-1.

119.  The stone lip design of the Project level spreader allows for maintenance to be done as

needed to ensure consistent performance.  The stone lip design of the Project level spreaders will

be easier to repair than a concrete or wooden lip design.  For example, a level spreader with a

wooden or concrete lip would likely fail due to cold climate issues with the freeze/thaw cycle or

differential settlement of the lip, resulting in it not being level, or cracking or breaking the

concrete or wooden structural features.  Nelson pf. reb. at 19–20; tr. 7/13/12 at 157 (Burke).

120.  The Operational Permit contains inspection and maintenance requirements that will

ensure that the level spreaders achieve long-term performance.  Exh. GMP-JAN-C21 at 7–8.

Question 13.a. Discussion

Generally, the VSMM requires that an applicant protect receiving waters by

implementing STPs that will meet the five Treatment Standards.   Certain STPs have112

"established pollutant removal efficiencies," and thus, are recognized as "Acceptable STPs" in

the VSMM.   The VSMM also recognizes, however, that the "stormwater treatment field is113

rapidly evolving."   Thus, in order to allow new technologies to emerge, the VSMM permits114

applicants to use "Alternative STP Designs," where the applicant can demonstrate to ANR's

satisfaction that the proposed Alternative STP will attain the applicable Treatment Standards.  115

In this case, GMP has chosen to use level spreaders, which are not presently classified as

Acceptable STPs in the VSMM.   Therefore, the question before us is whether the Project's116

level spreaders are consistent with the VSMM's requirements for Alternative STP Designs.117

Section 2.5 of the VSMM sets forth the relevant standards for Alternative STPs.  Within

this section, there are two options by which a proposed STP may qualify as an Alternative STP

    112.  Exh. GMP-JAN-C2 at 1.0 to 1.1, 2.0.
    113.  Tr. 7/13/12 at 103 (Burke); exh. GMP-JAN-C2 at 2.1.
    114.  Exh. GMP-JAN-C2 at 2.5.
    115.  Id.
    116.  Tr. 7/13/12 at 103 (Burke).
    117.  See 10 V.S.A § 1264(e)(1) (requiring that permits for discharges of stormwater be "consistent" with the
VSMM); Vt. Admin. Code 16-3-505:18-306.
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Design:  first, either as an Existing Alternative System or, second, as a New Design Alternative

System.   In this case, GMP has proposed the use of level spreaders as a New Design118

Alternative System under Section 2.5.2 of the VSMM which provides that:

The performance standard for STPs shall meet the applicable treatment standards
specified in section 1.1, and shall have the capability to achieve long-term
performance in the field.  For an alternative STP to be submitted to the Agency
for consideration, a designer's certification of compliance, including pertinent
design information must be provided.  This certification must provide details, with
a reasonable level of surety, on how the system will achieve the requisite
performance standards.   119

In addition, the applicant is required to implement a plan of study to monitor the performance of

the Alternative STP.   In the event ANR determines that the Alternative STP is failing to meet120

the treatment standards, the applicant must modify the Alternative STP to correct the deficiency

within a reasonable time or replace the failing Alternative STPs with Acceptable STPs.121

As an initial matter, the fact that the Project does not qualify for the WHPC is not

dispositive of whether the Project's use of level spreaders satisfies the requirements of the

VSMM for Alternative STPs.  There is no requirement in the VSMM that Alternative STPs

implement the WHPC.  The WHPC is a strictly voluntary credit.   Development that qualifies122

for the WHPC is deemed to satisfy several of the Treatment Standards.   On the other hand,123

development electing to implement Alternative STPs must address the Treatment Standards. 

That said, the WHPC does contain design parameters for ridgeline wind projects and level

spreaders.  The fact that the Project substantially complies with, and in some ways, exceeds the

    118.  Exh. GMP-JAN-C2 at 2.5–2.5.2.
    119.  Exh. GMP-JAN-C2 at 2.5.2. 
    120.  Id.  The plan of study must meet seven criteria:  (1) at least five storm events must be sampled; (2) storm
events must be sampled under a varying and representative range of precipitation intensities and antecedent
conditions; (3) concentrations reported in the study must be flow-weighted; (4) the study and/or design may be
independently verified by the Agency; (5) the study must be conducted in the field, as opposed to laboratory testing;
(6) the practice must have been in the ground for at least one year at the time of monitoring; and (7) the study must
be completed within three years of construction.
    121.  Id.
    122.  Exh. GMP-JAN-C1 at 40.
    123.  Id.
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criteria contained in the WHPC is relevant to our examination of whether the Project meets the

requirements for Alternative STPs contained in Section 2.5.2 of the VSMM.    124

The Appellants contend that there are four key elements in the approval of New Design

Alternative Systems, and that the Project fails to satisfy these elements.   First, the Appellants125

insist that GMP has failed to demonstrate that the level spreaders have the capability to achieve

long-term performance in the field.  In support of this argument, the Appellants assert that the

Project's "experimental" use of level spreaders is against the weight of guidance from other

jurisdictions and that the level spreaders are improperly designed.   Second, the Appellants126

argue that GMP's design certification is inadequate, and thus, fails to provide "a reasonable level

of surety on how the system will achieve the requisite performance standards."   Third, the127

Appellants maintain that GMP has failed to demonstrate that level spreaders can meet the

applicable treatment standards, including the Channel Protection Treatment Standard, contained

in the VSMM.   Fourth, Appellants argue that GMP's proposed plan of study is flawed and will128

fail to demonstrate that the level spreaders are meeting the treatment standards because the water

quality monitoring stations are improperly located too far downstream from the points of

discharge.  129

Turning to the Appellants' first issue concerning the long-term performance capability of

the level spreaders, we reject the Appellants' argument that GMP has failed to demonstrate that

the level spreaders will perform adequately in the field for an extended period of time.  Although

the proposed use of level spreaders is inconsistent with guidance from other jurisdictions, we do

not find this point to be persuasive evidence on this issue.  The VSMM contemplates the use of

emerging technologies even when there are no instances of those technologies being

    124.  The wording of Appellants' Question 13.a. suggests that the Appellants think that the Project must
implement the WHPC to properly qualify as an Alternative STP.  This issue is distinct from the Appellants'
contention that the Project must implement the credits found in Section 3 of the VSMM in order to satisfy the

v vAlternative Design Standard with respect to CP .  We address this distinct argument regarding CP  below under
Question 13.c.ii.
    125.  Appellants Brief at 33.
    126.  Appellants Brief at 53.
    127.  Appellants Brief at 34.
    128.  Appellants Brief at 38, 53.
    129.  Appellants Brief at 45.
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implemented in similar situations.   Accordingly, it is not surprising that GMP's proposal for130

level spreaders as a New Design Alternative System would not comply with the majority of other

states' stormwater manuals because no other jurisdiction has ever permitted this application of

level spreaders before.  While the Appellants may be correct to characterize this application as

"experimental," we find that the level spreaders exemplify the type of technologic innovation that

the New Design Alternative Systems provision in the VSMM is intended to allow.131

Turning next to the Appellants' criticisms of the level spreaders' design, the Appellants'

primary concern is that the grade of the forested buffers is too steep to prevent erosion and the

reconcentration of stormwater runoff.   However, GMP has presented persuasive evidence that132

the Project's level spreaders are conservatively designed to function on steeper slopes.   As a133

result of the conservative design, water will enter and discharge from the level spreaders at a

significantly lower rate than the standard set forth in the WHPC, thus justifying the Project's

departure from other design requirements that would be otherwise necessary if the Project

implemented the credit.   This evidence supports our conclusion that GMP has demonstrated134

that the level spreaders will achieve long-term performance and also provides surety that level

spreaders will meet the applicable treatment standards.

The Appellants also contend the topography of the vegetated buffers will not facilitate

sheet-flow as predicted by GMP's hydrologic model.   We find these arguments unpersuasive.  135

GMP selected buffer areas that reflected their modeling assumptions by limiting slopes to grades

under 30% and avoiding existing stream channels.   GMP's model also included a roughness136

coefficient to account for wooded conditions in the buffer.   Finally, GMP conservatively sized137

    130.  Exh. GMP-JAN-C2 at 2.5.
    131.  Finding 102, above; tr. 7/13/12 at 141 (Burke) (explaining that the purpose of Alternative STPs is to try new
technologies). 
    132.  Appellants Brief at 35–36.
    133.  Nelson pf. reb. 21; exh. GMP JAN-Reb-1.
    134.  Nelson pf. reb. at 27; exh. GMP-JAN-Reb-1.
    135.  Appellants Brief at 36.
    136.  Nelson pf. reb. at 23–24.
    137.  Nelson pf. reb. at 23.
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the level spreaders to control the volume of water discharging from the level spreaders to prevent

erosive forces in the forested buffers.  138

We are similarly unpersuaded by the Appellants' argument that the lip of the level

spreaders will not allow sheet flow.   The design length of the level spreaders exceeds the139

parameters for level spreaders approved by ANR, which will result in a low volume of water

flowing over the level lip, thereby protecting the level spreader from erosive forces.140

Additionally, the stone lip design of the level spreaders will be easier to repair than the concrete

or wooden lip design preferred by the Appellants.  141

  Moreover, the Operational Permit itself contains additional mechanisms to assure the

performance of the level spreaders in the long term, including stringent maintenance, inspection,

and monitoring requirements.   The Operational Permit requires annual inspections and142

requires that all level spreaders be "maintained in good operating condition" and "cleaned as

necessary."   Thus, for the reasons stated above, we conclude that GMP has demonstrated that143

the level spreaders will have the capability to achieve long-term performance in the field. 

We further conclude that the Project satisfies the three other key elements for New

Design Alternative Systems set forth in Section 2.5.2 of the VSMM.  For the reasons discussed

under Question 10, we conclude that the Project's plan of study is consistent with the relevant

standards contained in the VSMM and is sufficient to ensure that the level spreaders are meeting

the Treatment Standards.  For the reasons discussed under Question 13.b., we conclude that GMP

has provided the required design certification.  Finally, for the reasons discussed under Question

13.c., we conclude that GMP has demonstrated that the Project's level spreaders will meet the

applicable treatment standards.  Accordingly, we conclude that the Operational Permit

implements Alternative STPs in a manner consistent with Section 2.5.5 of the VSMM. 

Therefore, we find no merit to Appellants' issue raised in Question 13.a.

    138.  Nelson pf. reb. at 21–27; exh. GMP-JAN-Reb-1.
    139.  Appellants Brief at 37.
    140.  Nelson pf. reb. at 22.
    141.  Tr. 7/13/12 at 157 (Burke).
    142.  Exh. GMP-JAN-C21 at 7.
    143.  Exh. GMP-JAN-C21 at 7–8.
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L.  Appellants' Question 13.b.

Whether the Project as proposed complies with the Vermont Stormwater Management Manual,
including the following:

. . .
b. Whether the application, as submitted, supplies the details, required in sections 2.5

and 2.5.2 of the Vermont Stormwater Management Manual, necessary to provide a reasonable
level of surety that the level spreaders and "rock sandwiches" will achieve the requisite
performance standards.

Question 13.b. Findings of Fact

121.  The Operational Permit application, as submitted, supplies the necessary details,

required in sections 2.5 and 2.5.2 of the VSMM, necessary to provide a reasonable level of surety

that the level spreaders and "rock sandwiches"  will achieve the requisite performance144

standards.  This finding is supported by findings 122 through 125, below.

122.  The Operational Permit application contains sufficient detail to provide reasonable

surety that the Alternative STPs will perform as intended and are consistent with the required

Treatment Standards.  Nelson pf. (Vol. 2) at 12; exhs. GMP-JAN-C10 and GMP-JAN-C3.

123.  The Operational Permit application contained a memorandum, dated September 20,

2010, which outlines the technical justification for using level spreaders to meet the Treatment

Standards.  GMP's application includes a hydrologic model that estimates the runoff from the

Project and demonstrates that the Project's level spreaders will meet the applicable Treatment

Standards.  Exhs. GMP-JAN-C8, C9, and C10.

124.  GMP submitted a certification with its Operational Permit application stating that all

design-related materials submitted with the application were true and accurate in the designer's

reasonable professional judgment.  The certification further states that the Project complies with

the VSMM.  Exh. GMP-JAN-C3 at 4–5.

125.  GMP has evaluated all five of the Treatment Standards for each individual discharge

point to waters of the state.  Exh. GMP-JAN-C5 provides a summary of the STP design

    144.  A rock sandwich is a stormwater drainage feature used in lieu of a culvert to convey water under a road-way. 
The Appellants' Brief does not address rock sandwiches.  Further, rock sandwiches are not employed at the Project
as an Alternative STP and hence, need not meet the requirements of VSMM Sections 2.5 and 2.5.2.  Therefore, we
do not address this issue further.
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associated with each discharge point that will provide compliance with the Treatment Standards.

Compliance with the VSMM criteria would be provided through the use of 31 level spreaders,   

4 dry ponds, 16 wet ponds, 1 infiltration basin and 6 grassed channels.  These proposed systems

will provide adequate treatment and control from stormwater runoff from impervious surfaces, as

displayed in the application materials submitted.  Nelson pf. (Vol. 2) at 7–8.

Question 13.b. Discussion

Pursuant to Section 2.5.2 of the VSMM:

[A] designer's certification of compliance, including pertinent design information,
must be provided.  This certification must provide details, with a reasonable level
of surety, on how the system will achieve the requisite performance standards.

The Appellants' contention that GMP's certification is defective because it lacks the required

details is without merit.   GMP's certification includes a narrative and appendices that outline145

the technical justification for the use of level spreaders, including how the level spreaders will

meet the treatment standards.   Further, GMP's application includes a hydrologic model that146

estimates the runoff from the Project and demonstrates that the Project's level spreaders will meet

the applicable Treatment Standards.   These materials demonstrate a thorough analysis of the147

performance of the level spreaders and provide reasonable surety that the level spreaders will

meet the applicable Treatment Standards.  While the Appellants have challenged the assumptions

underlying GMP's analyses, for the reasons discussed under Question 13.c.ii., we are not

persuaded by their arguments.  Therefore, we conclude that GMP's application supplies the

details required by Section 2.5.2 of the VSMM. 

The Appellants' contention that GMP's certification is defective or less reliable because it

is based on a generic form is similarly without merit.  The certification states that "the design-

related information with the application for permit coverage . . . is, in the exercise of my

reasonable professional judgement, true, accurate and complete."   We interpret this statement148

to mean that all material relating to the design of STPs submitted in conjunction with the

    145.  Appellants Brief at 34. 
    146.  Exhs. GMP-JAN-C3 and C6–C10.
    147.  See e.g., exh. GMP-JAN-C8 (outlining Channel Protection Volume calculations). 
    148.  Exh. GMP-JAN-C3.
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application, including the September 20, 2010, memorandum cited by the Appellants, are

covered by the designer's certification.  

Moreover, even if any of the materials submitted by GMP are lacking the required

certification, such error is harmless.  GMP has demonstrated that the materials submitted in

conjunction with its application and this appeal are credible and based on sound professional

judgment.  Thus, based on these materials and their expert testimony, we conclude that GMP has

established, with a reasonable level of surety that the level spreaders will achieve the requisite

performance standards.  The Appellants' have not shown any harm from any of the alleged

administrative defects in the certification submitted by GMP.  Accordingly, we conclude that

GMP's application supplies the details required in sections 2.5 and 2.5.2 of the VSMM. 

Therefore, we find no merit to Appellants' issue raised in Question 13.b.

M.  Appellants' Question 13.c.i. 

Whether the Project as proposed complies with the Vermont Stormwater Management Manual,
including the following:

. . .
c. Whether discharges from the Project as proposed will comply with the treatment

standards for new development set forth in the Vermont Storm water Management Manual, as
required by § 18-306 of the Vermont Stormwater Management Rule, including the following:

i. The Water Quality Treatment Standard, Section 1.1.1 of the Vermont Stormwater
Management Manual;

Question 13.c.i. Findings of Fact

126.  The discharges from the Project, as proposed, will comply with the Water Quality

Treatment Standard, Section 1.1.1 of the VSMM, as required by § 18-306 of the Vermont

Stormwater Management Rule.  This finding is supported by finding 127, below.

127.  GMP's application includes worksheets outlining how the Project meets the Water

Quality Treatment Standard.  Exh. GMP-JAN-C13.

Question 13.c.i. Discussion

The VSMM states that the "objective of the [Water Quality Treatment Standard] is to

capture 90 percent of the annual storm events, and to remove 80 percent of the average annual



Docket No. 7628 A–E Page 66

post development total suspended solids load (TSS), and 40 percent of the total phosphorus (TS)

load."   Normally, this objective is met through the use of an "Acceptable STP" which is sized149

vaccording to an equation used to determine the "water quality storage Volume" or "WQ ."  150

vThe WQ  is the volume of water, in acre-feet, that an STP must control to achieve the standard.  

The Appellants' Brief does not address whether the Project meets this standard.  To the

extent the Appellants argue that the Project does not satisfy the requirements for New Design

Alternative Systems contained in the VSMM and, therefore, does not provide reasonable surety

that the Project will meet the applicable treatment standards, we address these arguments under

Questions 13.a. and b., above.   

GMP has produced technical analyses demonstrating that the STPs employed at the site

meet the Water Quality Treatment Standard contained in the VSMM.   Further, in a151

memorandum dated September 20, 2010, the Project's designer, Venasse Hangen Brustlin, Inc.,

outlined the technical basis for the use of level spreaders to ensure that the Water Quality

Treatment Standard was met.   The technical basis supporting the use of level spreaders152

included collaboration with State officials from Maine where similar practices are being

developed.   As discussed in detail under Questions 13.a., d., and e., we are not persuaded by153

the Appellants' arguments that the level spreaders employed at the Project are improperly

designed and based on faulty modeling assumptions.  Thus, we find no basis to conclude that the

discharges from the Project will violate the Water Quality Treatment Standard.  Accordingly, we

find no merit to Appellants' issue raised in Question 13.c.i.

N.  Appellants' Question 13.c.ii.

Whether the Project as proposed complies with the Vermont Stormwater Management Manual,
including the following:

. . .

    149.  Exh. GMP-JAN-C2 at 1.1.1.
    150.  Id.
    151.  See exh. GMP-JAN-C7 (showing how each receiving water was treated by a specific STP); exhs. GMP-

vJAN-C13, C14,C16, C19 (containing WQ  analyses for individual STPs).
    152.  Exh. GMP-JAN-C10 at 4.
    153.  Id.
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c. Whether discharges from the Project as proposed will comply with the treatment
standards for new development set forth in the Vermont Stormwater Management Manual, as
required by § 18-306 of the Vermont Stormwater Management Rule, including the following:

. . .
ii. The Channel Protection Treatment Standard, Section 1.1.2 of the Vermont

Stormwater Management Manual;

Question 13.c.ii. Findings of Fact

128.  The discharges from the Project, as proposed, are consistent with the Channel Protection

Treatment Standard, Section 1.1.2 of the Vermont Stormwater Management Manual, as required

by § 18-306 of the Vermont Stormwater Management Rule and 10 V.S.A. § 1264(e)(1).  This

finding is supported by findings 129 through 136, below.

129.  The Channel Protection Treatment Standard protects receiving waters from excessive

scour due to high flows.  This is typically accomplished by capturing stormwater runoff from the

one-year 24-hour storm event and providing 12 to 24 hours of extended detention.  If a

stormwater discharge is to a coldwater fish habitat, 12 hours of extended detention is required

and if a stormwater discharge is to a warmwater fish habitat, 24 hours of extended detention is

required.  GMP.  Exh. GMP-JAN-C2 at 1.1.2.

130.  Under the standard established in the VSMM, site designers only need to provide the

detention time provided by the one-inch minimum-sized orifice.  Some drainage areas on a

project may in fact provide less than 12-hours of extended detention, if the outlet structure design

has been reduced to the one-inch orifice.  Burke pf. reb. at 10–11.

131.  The term "disconnection" refers to directing runoff to pervious areas so that the runoff

either infiltrates into the ground or is filtered, as opposed to being discharged as concentrated

flow.  Exh. GMP-JAN-C2 at 3.3.

132.  For projects that have disconnected a majority of impervious surfaces, the VSMM

vprovides for an Alternative Design Standard for the CP  Standard.  Burke pf. reb. at 10–11; tr.

7/13/12 at 137 (Burke).

133.  To meet the Alternative Design Standard a designer must ensure the post development

peak discharge from the disconnected portion of the site is no greater than the peak discharge
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from that same portion of the site modeled as if 12 hours of detention were provided.  Burke pf.

reb. at 10; tr. 7/13/12 at 144 (Burke); exh. GMP-JAN-C2 at 1.1.2.

v134.  Compliance with the CP  Standard is evaluated at a point along the receiving water(s). 

In selecting this compliance evaluation point the designer may consider the amount of

contributing imperious area to the receiving water(s) and/or the pre-routed post-development

peak discharge from the site to the receiving water.  The Alternative Design Standard for

Channel Protection was evaluated at a downstream confluence for the Project.  Burke pf. reb. at

10.

135.  During the permit application review for the Project, GMP worked with DEC to

vdetermine a set of 17 analysis points for CP   compliance.  Each of these analysis points

represents a discharge point, or a series of discharge points, located based on the existing

receiving stream network, where the total proposed upslope impervious area would exceed one

acre.  Nelson pf. reb. at 46, 48; exh. GMP-JAN-C8.

136.  Given that most of the Project's impervious surfaces are disconnected through the use of

the level spreader/vegetative buffer systems, GMP used the Alternative Design Standard of

VSMM Section 1.1.2 to evaluate whether there would be increases in peak discharge for the

1-year design storm between pre- and post-development conditions.  Nelson pf. reb. at 46; exh.

GMP-JAN-C8; Burke pf. reb. at 9-10; tr. 7/13/12 at 111, 142-149, 165 (Burke).

137.  Under the alternative design standard in VSMM Section 1.1.2., the designer sets up a

"test scenario" in HydroCAD which includes hypothetical ponds (in place of the actually

proposed STPs which accomplish the disconnection of runoff) to compare against the results for

the proposed suite of STPs.  The test scenario model is then run using the standard approaches

for HydroCAD evaluation, as well as the VSMM directives and guidance.  Nelson pf. reb. at 47.

Question 13.c.ii. Discussion

Title 10 Section 1264(e)(1) requires that all stormwater discharge permits be, at a

minimum, "consistent with the 2002 stormwater management manual."  Further, the Vermont
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Stormwater Management Rule states that "new development . . . must obtain an individual permit

. . . consistent with the treatment standards for new development in the VSMM."  154

vThe CP  standard is characterized as a "quantity control" in the VSMM, meaning that the

vgoal of the CP  standard is to control a certain volume of water to diminish the erosive force of

stormwater runoff.   Generally, STPs that provide 12 to 24 hours of extended detention meet155

vthe CP  standard for new development.   The purpose of detaining runoff is to mitigate the156

deleterious effects of a large volume of runoff entering a stream in a short time period.   By157

detaining the water in an STP, the water is released more gradually, and thus, with less impact to

the receiving waters.  The only express exception to the extended detention requirement is set

forth in Section 1.1.2 of the VSMM:

For projects that have disconnected the majority of impervious surfaces per use of
the credits in Section 3 such that routing to a detention facility is not achieved, the
designer may use an alternative design standard.  In these cases, the designer shall
demonstrate that the post-developed peak discharge from the disconnected portion
of the site for the one-year storm is no greater than the peak discharge from the
same portion of the site as modeled as if 12-hour detention were provided.  158

The purpose of this exception, which is referred to as the "Alternative Design Standard," is to

encourage project designers to route runoff to non-structural BMPs, such as forested buffers, that

treat or control runoff in a manner that better mimics natural hydrologic processes, as opposed to 

routing runoff to large structural STPs, such as retention ponds, that provide extended

detention.   This approach, which ANR has referred to as "lower impact development," seeks159

to maintain existing hydrologic systems and to minimize the constructed footprint of the STPs

which are necessary to protect water quality.   In recognition of these principles, the160

Legislature has stated that it is the goal of Vermont to "rely on structural treatment only when

necessary."161

    154.  Vt. Admin. Code 16-3-505:18-306.
    155.  Exh. GMP-JAN-C2 at 1.0.
    156.  Id. at 1.1.2.
    157.  Id.
    158.  Id.
    159.  Tr. 7/13/12 at 142–144 (Burke).
    160.  Tr. 7/13/12 at 142–144 (Burke).
    161.  10 V.S.A. § 1264(a).
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vStill, neither approach, whether meeting the CP  standard via a structural STP providing

extended detention or low-impact development, is a perfect solution to stormwater pollution. 

STPs that provide extended detention, which essentially act like bathtubs, cannot always hold a

volume of water for the required 12 or 24 hours because to do so would require an extremely

small outlet orifice which would be subject to clogging.   As a result, the VSMM recognizes162

that the minimum detention time required for an STP design is limited to the detention time

provided by the one-inch minimum orifice.   Further, structural STPs like ponds require163

considerable earth disturbance to construct, which is an environmental impact that is additional

to the stormwater generated by the Project.  164

Similarly, the low-impact approach to development has its limitations as well. 

Stormwater management is a "rapidly evolving" field and many of the STPs associated with low-

impact development are new and less proven, whereas detention ponds have known pollutant

vremoval efficiencies.   Accordingly, the VSMM contains treatment standards, including CP ,165

that can be met through structural STPs that provide detention, and the VSMM also contains the

vAlternative Design Standard, the purpose of which is to provide "some assurance that CP  will be

met" while "meeting the goal of trying to . . . maintain hydrology."   166

The Appellants argue that Section 1.1.2 of the VSMM restricts the circumstances under

which the Alternative Design Standard may be applied.  The Appellants contend that the

Alternative Design Standard is an option that is exclusively available "[f]or projects that have

disconnected the majority of impervious surfaces per use of the credits in Section 3 such that

routing to a detention facility is not achieved."   Therefore, the question before us is whether167

ANR erred by interpreting the VSMM to allow the Project to apply the Alternative Design

    162.  Sometimes due to the minimum orifice requirement, structural STPs may only provide as little as 20 minutes
of detention for smaller storms.  Exh. GMP-JAN-C2 at 1.1.2 ("Site designers only need to provide the detention time 
provided by the one-inch minimum orifice size.").  See tr. 7/13/12 at 135–136 (Burke).
    163.  Exh. GMP-JAN-C2 at 1.1.2. 
    164.  In testimony, ANR's expert stated that the design for the Project was informed by ANR's experience with the
Sheffield Wind Project.  In that case, ANR approved traditional detention ponds which, while working adequately to
control stormwater, were large and were in of themselves, significant impacts to the mountain.  Tr. 7/13/12 at 155
(Burke).
    165.  Exh. GMP-JAN-C2 at 2.5; tr. 7/13/12 at (Burke).
    166.  Tr. 7/13/12 at 144–145 (Burke).
    167.  Exh. GMP-JAN-C2 at 2.5.2 (emphasis added).
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vStandard to meet the CP  treatment standard, despite the fact that the Project does not qualify for

any of the credits contained in Section 3 of the VSMM.   

The Appellants contend that the plain language of the VSMM precludes the application

of the Alternative Design Standard because the Project does not meet the requirements for any of

the credits contained in Section 3 of the VSMM.   The Appellants contend that in seeking168

affirmation on appeal of the Operational Permit, ANR and GMP are essentially requesting that

the Board amend the requirements of the VSMM without the public process required by a

rulemaking.  Appellants further argue that the VSMM provides no discretion to deviate from its

requirements.  The Appellants contend that their strict interpretation of the VSMM is necessary

to achieve the State water policy of Vermont, which requires the provision of "clear, consistent

and enforceable standards" for the protection of water quality.   In the alternative, the169

Appellants argue that even if the Alternative Design Standard could be applied in this case,

GMP's hydrologic model underestimates the amount of runoff produced by the Project.170

 GMP replies that, pursuant to 10 V.S.A. § 1264 and the Vermont Stormwater

Management Rule, Operational Permits need only be "consistent with" the VSMM, as opposed to

strict compliance.   GMP also argues that the VSMM only requires that GMP demonstrate "to171

vthe Agency's satisfaction and with a reasonable level of surety," that the Project will meet the CP

Standard and further, that the Alternative Design Standard is the only reasonable method to make

such a demonstration.   Finally, GMP argues that the Appellants' strict interpretation of the172

VSMM will lead to "absurd" results.173

ANR also opposes the Appellants' strict reading of the VSMM by arguing that the words

"per the use of credits in Section 3" do not signify an exclusive requirement for projects

proposing to use the Alternative Design Standard to comply with those credits.   Instead, ANR174

contends, it is the Project's disconnection of impervious surfaces that is the more important

    168.  Appellants Brief at 38.
    169.  10 V.S.A. § 1250.
    170.  Appellants Brief at 40.
    171.  10 V.S.A. § 1264(e)(1); GMP Brief at 78.
    172.  GMP Brief at 95 (internal quotation marks omitted).
    173.  GMP Brief at 95.
    174.  ANR Brief at 39.
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consideration.   According to ANR, it would be unreasonable to require projects seeking to175

apply the Alternative Design Standard to implement the voluntary credits contained in Section 3

vbecause, by implementing those credits, the Project would be relieved of meeting the CP

standard, thus obviating the utility of the Alternative Design Standard altogether.  ANR further

argues that their interpretation is the only reasonable interpretation of the VSMM which would

accomplish the Legislature's stated policy goal of using structural practices only when necessary.

It is undisputed that the Project under review here does not rely on any of the credits in

Section 3, including the WHPC, which was specifically developed for high altitude wind

projects.   However, in our view, Appellants have misread the plain language of Section 1.1.2176

of the VSMM.  In advancing their narrow reading of Section 1.1.2, the Appellants assert that "the

Alternative Design Standard is only available to demonstrate compliance 'for projects that have

disconnected the majority of impervious surfaces'"   Significantly, though, the limiting word177

"only" does not appear anywhere in Section 1.1.2, nor do we read this language to compel the

inference that the word "only" was intended to be read into Section 1.1.2.  Rather, we read

Section 1.1.2 to simply state expressly that in the case of disconnected projects using Section 3

credits, the Alternative Design Standard may be used.  Beyond that, there is nothing in the

language of Section 1.1.2 that either authorizes or prohibits the use of the Alternative Design

Standard in other cases. 

We agree with GMP that the Legislature intended only for stormwater discharge permits

to be "consistent" with the VSMM, as opposed to requiring strict compliance or conformity.  178

The Vermont Stormwater Management Rule similarly states that permits shall be "consistent"

with the VSMM's treatment standards.   Therefore, ANR has discretion to tailor an individual179

stormwater permit to achieve its intended purpose of protecting water quality so long as such

permit is consistent with the VSMM and meets the other statutory criteria for discharge

    175.  ANR Brief at 40.
    176.  Nelson pf. reb. at 15–16.
    177.  Appellants Brief at 38 (emphasis added).
    178.  See BLACK'S LAW DICTIONARY 308 (6th ed. 1990) (defining consistent as "[h]aving agreement with itself or
something else; accordant; harmonious; congruous; compatible; compliable; not contradictory.").  See Town School
Dist. of St. Johnsbury v. Town School Dist. of Topsham, 122 Vt. 268, 272 (1961) (holding that it is a standard
cannon of statutory construction to presume that statutory language is chosen advisedly).
    179.  Vt. Admin. Code 16-3-505:18-306(a)(1).
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permits.   Further, ANR has discretion in choosing the manner that an applicant "provides,180

with a reasonable level of surety, . . . how the system will achieve the requisite performance

standards" in reviewing New Design Alternative Systems under Section 2.5.2 of the VSMM.   181

Thus, in light of the discretion that has been reserved to ANR pursuant to the Vermont

Stormwater Management Rule, it is useful to review the context under which the Alternative

Design Standard was drafted to determine whether it was reasonable for ANR to interpret the

VSMM to allow the use of the Alternative Design Standard for the purposes of complying with

vthe CP  Standard in Section 1.1.2 of the VSMM.   The Legislature has expressed a clear182

preference for allowing non-structural STPs where possible.   Further, ANR's expert testified183

the Alternative Design Standard was included in the VSMM in order to allow developers to

implement lower impact designs without having to meet the requirement for a structural STP.184

With the foregoing context in mind, we find no error in ANR's interpretation of the

VSMM to permit the application of the Alternative Design Standard in this case.  We conclude

that the narrow reading sought by the Appellants would lead to an irrational result in this case

because it would require GMP to install structural STPs where they are not necessary to protect

water quality, while causing additional environmental impacts through increased clearing.  185

    180.  See 10 V.S.A. § 1264(e)(1) ("The permit shall contain additional conditions, requirements, and restrictions
as the secretary deems necessary to achieve and maintain compliance with the water quality standards.").
    181.  Exh. GMP-JAN-C2 at 2.5.2.
    182.  Gasoline Marketers of Vt., Inc. v. Agency of Natural Res., 169 Vt. 504, 508 (1999) (“[A]bsent a clear and
convincing showing to the contrary, decisions made within the expertise of administrative agencies are presumed to
be correct, valid, and reasonable”).
    183.  10 V.S.A. § 1264(a).
    184.  Tr. 7/13/12 at 144 (Burke) ("we felt it was necessary to provide some type of alternative such that we weren't
discouraging . . . [the maintenance of natural hydrology] rather than . . . send it to one large basin at the bottom of the
hill.  And this was our best shot at it when it was incorporated into the manual."); see, 10 V.S.A. 1264(a) (expressing
policy preference for non-structural STPs).  See In re Williston Inn Group, 2008 VT 47 ¶ 19 (upholding an agency's
interpretation where it was consistent with regulation's purpose).
    185.  See Craw v. District Court of Vermont, Unit No. 1, Windham Circuit, 150 Vt. 114, 119 (1988) ("Such a
holding would glorify a technicality and exalt an absurdity.  A presumption obtains against a construction that would
lead to absurd results.") ANR's expert testified that the implementation of structural STPs on ridgelines in other
similar wind projects had resulted in at least one "Olympic sized" detention facility located on mountain tops that
was likely not necessary to protect water quality.  Tr. 7/13/12 155 (Burke).  Given the sensitive nature of these
natural areas, we conclude that it is appropriate for ANR to have the flexibility to approve less intensive designs,
assuming that these designs are adequately protective of the environment.  As discussed in this Order, we conclude
that ANR has demonstrated that the permits issued for the Project are conservatively designed and contain adequate

(continued...)
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The Appellants have not demonstrated that ANR's interpretation constitutes compelling error,

particularly in light of our conclusion that the Project's level spreaders are properly designed and

based on valid modeling assumptions.186

Having determined that ANR's decision to permit the application of the Alternative

vDesign Standard is consistent with the VSMM and the CP  Standard, we must examine the

soundness of the model GMP used to demonstrate that the level spreaders will meet the

Alternative Design Standard.  Under the Alternative Design Standard, GMP must "demonstrate

that the post-developed peak discharge from the disconnected portion of the site for the one-year

storm is no greater than the peak discharge from the same portion of the site as modeled as if

12-hour detention were provided."   The Appellants contend that the Project cannot meet this187

standard for three reasons.  First, the Appellants challenge the modeling assumptions used in

GMP's calculation of runoff from the Project.   Second, the Appellants contend that the188

topography of the vegetated buffers will cause runoff to recollect and discharge faster than

anticipated.   Third, the Appellants argue that GMP's monitoring locations are located too far189

downstream from the actual points of discharge.  According to the Appellants, GMP cannot

demonstrate that the upstream portions of the receiving waters will meet the treatment standards

and, therefore, the Project is violating the VSMM and the VWQS.  190

The Appellants' first argument is directly raised by Questions 13.d. and e., which are

discussed later in this Order.  For the reasons discussed under Questions 13.d. and e., we

conclude that GMP's hydrologic model complies with all applicable standards and does not

underestimate the volume of runoff produced by the Project.  The Appellants' third argument has

already been addressed above in our discussion under Question 10, where we concluded that

GMP's monitoring locations and plan of study meet the applicable standard set forth in Section

    185.  (...continued)
safeguards to protect the environment.     
    186.  See supra pp. 55–63; infra pp. 80–82.
    187.  Exh. GMP-JAN-C2 at 1.1.2.
    188.  Appellants Brief at 40–43.
    189.  Appellants Brief at 44.
    190.  Appellants Brief at 54.
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2.5.2 of the VSMM and will adequately assess whether the Project is meeting the treatment

vstandards, including the CP  Standard.  191

Turning to the Appellants' second argument, GMP selected buffer areas that reflected

their modeling assumptions by limiting slopes to under 30% and avoiding existing stream

channels.   GMP's model also included a roughness coefficient to account for wooded192

conditions in the buffer.   Finally, GMP conservatively sized the level spreaders to control the193

volume of water discharging from the level spreaders to prevent erosive forces in the forested

buffers.   Based on this evidence, we conclude that GMP has demonstrated that the forested194

buffers will function as designed.

GMP has demonstrated that, by meeting the Alternative Design Standard, the level

spreaders used at the Project will be as protective of the environment as if structural STPs were

implemented.   We agree with ANR that this is a rational approach to protecting the Project's195

receiving waters, consistent with the requirements of the VSMM, and it fulfills the Legislature's

stated policy of relying on structural treatment only when necessary.  Accordingly, we conclude

vthat the Operational Permit is consistent with the VSMM's CP  Standard.  Therefore, we find no

merit to Appellants' issue raised in Question 13.c.ii.

O.  Appellants' Question 13.c.iii.–v.

Whether the Project as proposed complies with the Vermont Stormwater Management Manual,
including the following:

. . .
c. Whether discharges from the Project as proposed will comply with the treatment

standards for new development set forth in the Vermont Storm water Management Manual, as
required by § 18-306 of the Vermont Stormwater Management Rule, including the following:

. . .
iii. The Groundwater Recharge Treatment Standard, Section 1.1.3 of the Vermont

Stormwater Management Manual; 

    191.  See supra pp. 44–48.
    192.  Nelson pf. reb. at 23–24.
    193.  Nelson pf. reb. at 23.
    194.  Nelson pf. reb. at 21–27; exh. GMP-JAN-Reb-1.
    195.  Tr. 7/12/12 at 88–89 (Nelson).  See exh. GMP-JAN-C-8 (analysis showing that post-development peak
discharges will be comparable to hypothetical design providing detention).
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iv. The Overbank Flood Protection Treatment Standard, Section 1.1.4 of the Vermont
Stormwater Management Manual; and

v. The Extreme Flood Protection Treatment Standard, Section 1.1.5 of the Vermont
Stormwater Management Manual.

Question 13.c.iii.–v. Findings of Fact

138.  As required by § 18-306 of the Vermont Stormwater Management Rule, the discharges

from the Project, as proposed, will comply with the Groundwater Recharge Treatment Standard

(Section 1.1.3 of the VSMM), the Overbank Flood Protection Treatment Standard (Section 1.1.4

of the VSMM), and the Extreme Flood Protection Treatment Standard (Section 1.1.5 of the

VSMM).  This finding is supported by findings 139 and 140, below, and the findings under

Questions 13.a., d., and e. 

139.  The application for the Operational Permit included:  Schedule A forms detailing how

each receiving water was treated by a specific STP; a downstream analysis summary spreadsheet

containing the hydrologic analyses for the 10- and 100-year storm; and a Project groundwater

recharge analysis.  Nelson pf. (Vol. 2) at 6; exhs. GMP-JAN-C7, C9, and C14.

140.  The Project complies with the Groundwater Recharge, Overbank, and Extreme Flood

Protection Treatment Standards as required by the VSMM.  Nelson pf. (Vol. 2) at 14.

Question 13.c.iii.-v. Discussion

The Groundwater Recharge Treatment Standard requires that new development maintain

the "average annual recharge rate for the prevailing hyrdologic soil group."   The Overbank196

Protection and Extreme Flood Protection Treatment Standards are designed to ensure that new

development does not cause the post-development peak-discharge rate to exceed the 10-year and

100-year, 24-hour events.  197

Though the Appellants have provided neither discussion nor argument in their Brief on

these treatment standards specifically, the Appellants generally argue that the Project will fail to

meet the applicable treatment standards because GMP's hydrologic model underestimates the

    196.  Exh. GMP-JAN-C2 at 1.1.3.
    197.  Exh. GMP-JAN-C2 at 1.1.4–1.1.5.
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peak discharge of runoff from the Project.   We address the Appellants' arguments regarding198

GMP's modeling assumptions in detail under Questions 13.d. and e., below.  To the extent that

the Appellants have argued that level spreaders will fail to meet these treatment standards due to

design flaws, we have already addressed those arguments under Question 13.a., above.   

GMP has produced technical analyses demonstrating that the STPs employed at the site,

including the level spreaders, meet the Groundwater Recharge, Overbank, and Extreme Flood

Protection Treatment Standards contained in the VSMM.   The Appellants have failed to199

present persuasive evidence that would lead us to conclude that the discharges from the Project

are violating the treatment standards implicated here.  Accordingly, we are satisfied that the

Project meets the Groundwater Recharge, Overbank, and Extreme Flood Protection Treatment

Standards as required by the VSMM.  Therefore, we find no merit to Appellants' issue raised in

Questions 13.c.iii. through v.

P.  Appellants' Questions 13.d.–e.

Whether the Project as proposed complies with the Vermont Stormwater Management Manual,
including the following:

. . .
d. Whether Applicant's water quality peak flow calculations use a curve number that

under estimates runoff and time of concentration in contravention of the procedures required in
Section 1 of the Vermont Stormwater Management Manual.

e. Whether the utilization of inaccurate water quality peak flow calculations will result in
under-designed stormwater systems which have the potential to pollute Vermont's waters in
violation of the Vermont Stormwater Management Manual and the Vermont Water Quality
Standards.

Question 13.d.–e. Findings of Fact

141.  The Applicant's water quality peak flow calculations use a curve number ("CN") that

appropriately estimates runoff and Time of Concentration ("Tc") as required by the procedures in

    198.  Goll pf. at 31 ("Without an accurate model, the project will most likely not meet the Treatment Standards of
the VSMM.").
    199.  See exh. GMP-JAN-C7 (showing how each receiving water was treated by a specific STP); exh. GMP-JAN-
C9 (containing the hydrologic analyses for the 10- and 100-year storms); exh. GMP-JAN-C14 (detailing GMP's
groundwater recharge analysis).
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Section 1 of the Vermont Stormwater Management Manual and will result in appropriately

designed stormwater systems in compliance with VSMM and the VWQS.  This finding is

supported by findings 142 through 161, below. 

142.  Proper stormwater management requires the implementation of stormwater runoff

controls to ensure that the post-development peak discharge rate at a given location is no greater

than the peak discharge rate at that same location for pre-development, existing conditions.  This

requires a calculation of the peak discharge rate for pre-development, existing conditions and a

calculation of the peak discharge rate for post-development conditions.  Lake pf. at 4.

143.  The peak discharge rate is important for proper stormwater management, because it

determines the erosive force of water.  The most commonly accepted method for calculating the

peak discharge rate is based on a model developed by the United States Department of

Agriculture Natural Resources Conservation Service ("USDA-NRCS"), and is referred to as

Technical Release-55, or TR-55.  The TR-55 model is incorporated into a number of different

software programs, including the HydroCAD Model.  Lake pf. at 4–5.

144.  The four main inputs necessary to calculate the peak discharge rate using TR-55 are as

follows:  (1) the rainfall event in inches; (2) the size of the drainage area; (3) the CN; and (4) the

Tc.  The rainfall event and the size of the drainage area can be measured directly, and are

straightforward numbers.  Lake pf. at 7.

145.  The CN is the measurement of runoff volume from a given storm event and is dependent

upon the underlying soil type and soil cover.  When surfaces are assigned a higher CN, that

reflects the fact that more water is expected to run off the surface, with less water being absorbed

into the underlying soil.  For a comparatively lower curve number, less water will run off the

surface, and more will be absorbed.  Where a drainage area is composed of more than one soil

type or cover, a weighted runoff Curve Number is used that is based on the respective surface

area of each type of soil type with each type of cover in the drainage area.  Lake pf. at 5–6;

Nelson pf. reb. at 31; Nelson pf. (Vol. 2) at 8–9.

146.  Tc is defined as the time it takes surface water from the hydraulically most distant point

in the drainage area to reach the design point.  The Tc is determined by the shape and steepness

of the drainage area.  It has a great impact on the peak discharge rate at the drainage area outlet. 
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The shorter the Tc, the higher the peak discharge rate will be due to the storm runoff volume

leaving the basin faster.  Conversely, the longer the Tc, the lower the peak discharge rate will be. 

Lake pf. at 11.

147.  The hydrograph time increment value ("dt") is the interval of time at which

computations of runoff rates are performed within the HydroCAD modeling.  If time increments

are too long, the calculations may result in a lower peak discharge rate.  If the peak discharge

rates that have been calculated are lower than actual rates, the stormwater treatment practices

may be undersized and in a storm event more water than anticipated will be routed through the

stormwater treatment practices increasing the risk of a system failure.  Lake pf. at 14;

Nelson pf. reb. at 43.

148.  TR-55 uses the CN and the number of inches of rainfall for a given storm event, and the

surface area of a given drainage to determine the volume of runoff that a particular storm event

will produce for that drainage.  Once runoff volume is calculated, TR-55 is used to calculate the

peak discharge rate by combining the runoff volume with the Tc.  Lake pf. at 6.

149.  The USDA-NRCS has published a CN table for a variety of given soil types and soil

covers, and have published guidance documents on how to determine CNs for other ground

covers.  Gravel roads without rights of way are included in the USDA-NRCS table and in the

HydroCAD Curve Number table, and are assigned a Curve Number of 96.  Lake pf. at 5–6 and 8.

150.  DEC does not prescribe a specific CN value associated with all impervious surfaces that

are regulated under the VSMM.  Rather, it is the responsibility of the designer to assign specific

CN values that are representative of a site and the associated post-development land over

conditions.  Nelson pf. reb. at 32.

151.  The Project CNs were determined based on TR-55 guidance.  For those Project areas

that corresponded directly with a particular NRCS cover type and hydrologic condition, the

associated CN value was used.  Project areas that did not correspond directly with a particular

NRCS cover type and hydrologic condition were treated as non-standard cover-type areas, and

conservative CN values were developed based on professional judgment in consultation with

DEC and were confirmed based on the direction provided by HydroCAD for establishing CN

values for non-standard, special conditions.  Nelson pf. reb. at 32; exh. GMP-JAN-Reb-4.
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152.  The HydroCAD modeling for the Project did not use standard CN values for the turbine

pads, the crane paths, crane pads, and upper access roads at the Project site.  Nelson pf. reb. at

32–33.

153.  The turbine pads are not considered impervious surfaces that fall under the jurisdiction

of the Operational Permit.  However, the turbine pads are modeled as surfaces that contribute to

drainage in the receiving waters in the operational stormwater models.  Nelson pf. reb. at 33.  

154.  Turbine pad construction involves similar materials and methods as are used in

constructing electrical substations in Vermont.  ANR has for many years treated substations as

pervious surfaces and excluded them from the jurisdiction of the operational phase stormwater

program.  Like substations, the turbine pads will be constructed of coarse uncompacted shot rock.

Based on electrical substations and stormwater permitting in Vermont, a CN value was assigned

to the turbine pads that is consistent with the way substations are treated.  Nelson pf. reb. at 33.

155.  The lower portion of the Project access road, which extends from Vermont Route 100

up to the substation and maintenance building, will be accessed by passenger vehicles and a

typical gravel road surface has been specified for this segment.  A corresponding CN value of 98

has been assigned in the HydroCAD modeling for the Project.  Nelson pf. reb. at 34; exh.

GMP-JAN-C4 at Sheet C-132, Detail D8, note 2.

156.  The upper portion of the Project access road, which extends the crane path and the crane

pads to the substation, will have limited usage by light trucks and will have a more porous, larger

diameter shot rock surface than the gravel road surface.  The upper access road, crane paths, and

crane pads, depending on underlying soil types, were assigned CN values of 89 and 91 in the

HydroCAD modeling for the Project.  Nelson pf. reb. at 34–36; exh. GMP-JAN-C4 at Sheet

C-132, Detail D8, note 2.

157.  The turbine pads will be scarified and subject to infiltration testing following the

completion of construction to ensure their porosity.  The notes and details provided for the

turbine pads and adopted by the Operational Permit state that these surfaces must be tested after

construction to ensure minimum infiltration rates of at least one inch per hour and must perform

as relatively permeable surfaces, as modeled.  Nelson pf. reb. at 38–39; exh. GMP-JAN-C4 at

Sheet C-132, Detail D10. 
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158.  GMP conducted on-site testing of the road surface materials of the upper access roads to

determine the void ratio of the materials in order to calculate a runoff curve number for the actual

material installed at the access road.  The on-site testing indicated a minimum void ratio of 16.3

percent, which results in a computed CN value of 77.5.  Nelson pf. reb. at 42; exh.

GMP-JAN-Reb-6.

159.  The HydroCAD modeling for the Project used a minimum Tc value of 6 minutes, which

is the recommended minimum value in TR-55.  This is standard practice for all stormwater

permit applications prepared in Vermont.  Nelson pf. reb. at 45.

160.  The HydroCAD modeling for the Project assigned a maximum length of 100 feet to

sheet flow.  This is consistent with TR-55 guidance, which specifies a maximum sheet flow

length of 100 feet.  Nelson pf. reb. at 28.

161.  The HydroCAD modeling for the Project used 0.1 hours as the hydrograph time

increment, which is the commonly accepted standard time increment used in Vermont for

modeling operational stormwater systems.  Nelson pf. reb. at 43.

Question 13.d.-e. Discussion

To design the stormwater management STPs employed at the Project, GMP modeled the

amount of stormwater discharging from impervious surfaces constructed at the Project site.  The

purpose of this model is to calculate what is referred to as "peak flow" or "peak discharge" which

represents the amount of water that runs off the developed site.   In its model, GMP assigned a200

CN to each type of surface that was to be present at the Project site.  The CN represents the

amount of water that discharges from the surface as opposed to infiltrating into the ground.  201

Generally speaking, more porous surfaces such as forest or meadow, receive a lower CN, while

impervious surface receives a higher CN, representing the larger amount of water that would

discharge from that surface.   202

Another input to the model is the Tc, which represents "the computed time that it takes

for a theoretical drop of water to move from the most hydrologically remote portion of the

    200.  Goll pf. at 3, 23.
    201.  Tr. 7/12/12 at 43 (Nelson).
    202.  Id.
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watershed to the base of the watershed."   In this case, GMP assigned a minimum value of203

6 minutes for all small watersheds.   Smaller Tc values represent water reaching a point204

quicker and therefore, result in a higher peak flow.  

The Appellants argue that the CN and Tc values assigned by GMP underestimate the

amount of water that will discharge from the Project.   Therefore, the Appellants contend, the205

STPs employed to manage that runoff will be undersized and fail to meet the treatment standards

contained in the VSMM.  Accordingly, we must determine whether GMP's model inputs comply

with any applicable standards set forth in the VSMM and whether GMP's model is generally

reliable because the Project will not meet the applicable Treatment Standards if the model

underestimates the volume of runoff generated by the Project.  206

The VSMM does not set general standards for the selection of CN values.  Instead, the

VSMM states that "[t]he models TR-55 or TR-20 (or approved equivalent) shall be used for

determining peak discharge rates."   The TR-20 and TR-55 models contain standard CN values207

for various constructed surfaces.  Additionally, the VSMM limits the length used in Tc208

calculations to 100 feet:

The length of overland flow used in . . . [Tc] calculations shall be typically limited
to no more than 100 feet for post-developed conditions.  However, this length can
be increased to 150 feet if [the] pervious off-site area is part of the contributing
drainage area and a component of the Tc calculation.  209

Turning to the merits of this issue, we are not persuaded by the Appellants' arguments

regarding CN values.  While the Appellants are correct that there are standard CN values for

gravel road, it is also true that a designer may use an estimated CN number for "special

    203.  Nelson pf. reb. at 44.
    204.  Id. at 45.
    205.  Appellants Brief at 40–41.  The Appellants' prefiled testimony also addresses a third input to the model
called Time Increment.  The Appellants' Brief does not raise any issue regarding this input.  Therefore, we have no
basis for reviewing this issue any further in this Order.
    206.  This more general analysis is necessary to complete our findings under Question 13.c., which asks whether
the Project meets the five treatment standards contained in the VSMM.
    207.  Exh. GMP-JAN-C2 at 1.1.2.
    208.  Torrizon pf. at 7.
    209.  Exh. GMP-JAN-C2 at 1.1.2.
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conditions."   We find no applicable standard in the VSMM limiting a designer's discretion to210

determine where a special condition exists.  In this case, the Project designer determined that the

crane path and access road would function differently than a standard gravel road based on the

geological composition of the shot-rock used to construct these surfaces.   This use of211

professional judgment was further based on the designer's previous experience with the Sheffield

Wind Project.   Finally, the testing of the actual constructed surface of the access road found212

that the access road has a calculated CN of 77 which is even less than the 89 or 91 assigned in

GMP's model.   Based on this evidence, we conclude that GMP's use of special condition CN213

values for the access road is conservative and was appropriately based on sound professional

judgment.         

We are also not persuaded by the Appellants' arguments regarding the Tc model input.  In

its model, GMP assigned a value of 6 minutes from all small watersheds, which is the

recommended minimum value in TR-55.   Appellants argue that GMP should have calculated214

the Tc for each small watershed instead of assigning the minimum value.   GMP has presented215

persuasive evidence that the assumed 6-minute Tc values are technically appropriate for the

Project and are in keeping with standard practice in Vermont.   Additionally, the Appellants'216

have not rebutted GMP's testimony that adopting the Appellants' recommended Tc values would

not result in a significant change to the overall design of the Project.   While the Appellants'217

suggested modeling methodology may also be technically acceptable, the Appellants have

presented no persuasive evidence showing that their modeling assumptions are necessary to

    210.  Exh. GMP-JAN-Reb-4 at 2 ("This approach may also be useful for . . . artificial soil profiles where the total
voids are known.").
    211.   Neslon pf. reb. at 32–35 ("Based on our prior experience with similar surfaces at other projects, we know
that shot rock surfaces are substantially different than a traditional gravel road, and there is no standard CN value
provided in TR55 or HydroCAD that corresponds to the design of the roads, crane paths, and crane pads using shot
rock.  As with the turbine pads, we determined that these shot rock surfaces were a non-standard, 'special condition'
land cover type, and in consultation with DEC determined that they should be assigned a CN value of 89 or 91.").
    212.  Tr. 7/12/12 at 55 (Nelson).
    213.   Id.; exh. GMP-JAN-Reb-6.
    214.  Nelson pf. reb. at 45.
    215.  Goll pf. at 31.
    216.  Nelson pf. reb. at 45.
    217.  Id.
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maintain the quality of the receiving waters.  Accordingly, we conclude that GMP's modeling

assumptions comply with the VSMM and will not contribute to a violation of the VWQS. 

Therefore, we find no merit to Appellants' issue raised in Questions 13.d. and e.  

Q.  Appellants' Question 14

Whether the Project as proposed meets the requirements of the Vermont Water Quality
Standards, including the following:

a. Whether discharges from the Project as proposed will result in a reduction in the level
of water quality in violation of Section 1-03.C.

b. Whether discharges from the Project as proposed will meet the following criteria:
i. The proposed discharge is in conformance with all applicable provisions of the

Vermont Water Quality Standards, as required by Section 1-04.A.l;
ii. There is neither an alternative method of waste disposal, nor an alternative

location for waste disposal, that would have a lesser impact on water quality including the
quality of groundwater, or if there is such an alternative method or location, it would be clearly
unreasonable to require its use, as required by Section 1-04.A.2;

iii. The receiving waters will have sufficient assimilative capacity to accommodate
the proposed discharge, as required by Section 1-04.A.6; and

iv. Assimilative capacity has been allocated to the proposed discharge consistent
with the classification set forth in Chapter 4 of the Vermont Water Quality Standards, as
required by Section 1-04.A.7.

c. Whether discharges from the Project will result in violations of the Water Quality
Criteria in Chapter 3 of the Vermont Water Quality Standards.

Question 14 Findings of Fact

162.  The discharges from the Project, as proposed, will meet the requirements of the

applicable criteria identified in Chapters 3 and 4 of VWQS.  This finding is supported by

findings 163 through 167, below, and the findings under Questions 9 and 13, above.

163.  The Project's design and application materials demonstrate that level spreaders and

associated vegetated buffers, in conjunction with permit terms and conditions, provide a

reasonable level of surety that the Alternative STP design will attain the applicable treatment

performance standards.  Burke pf. reb. at 13.

164.  The Operational Permit issued for the Project provides a reasonable assurance that the

Project will not violate VWQS, and thus supports the issuance of the Section 401 Water Quality

Permit.  Nelson pf. reb. at 54.
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165.  The Project will maintain and protect water quality as required by Section l-03.C. Burke

pf. reb. at 13; Nelson pf. reb. at 54.   

166.  The monitoring protocol required under Condition 14 of the Operational Permit will

detect excessive inflows to the level spreader, which would therefore be subject to remedial

action, either through modifying the contributing surface to decrease runoff or revising the design

of the STP.  Nelson pf. reb. at 42.

167.  The ongoing monitoring plan of study and subsequent certification and inspection

requirements referenced in the Operational Permit will ensure that the Alternative STP design

meets the treatment standards set forth in the VSMM over the life of the Project.  Burke pf. reb.

at 13.

Question 14 Discussion

Under 10 V.S.A. § 1264(h), qualifying stormwater discharge permits are entitled to a

presumption of compliance with the VWQS.   For the reasons discussed above we conclude218

that the Operational Permit complies with the VSMM and contains the conditions necessary to

achieve and maintain compliance with the water quality standards.  Accordingly, we conclude

that the Operational Permit is entitled, pursuant to Section 1264(h), to a presumption of

compliance with the VWQS.  Therefore, the Appellants bear the burden of presenting evidence

to rebut this presumption.  

The Environmental Court has assessed evidence presented to rebut this presumption

against a benchmark measure of the receiving waters' quality and uses when considering whether

certain additional permit conditions were required.   In this case, GMP has presented a219

benchmark study outlining existing water quality and uses.   The Appellants have not220

presented persuasive evidence demonstrating that the Operational Permit will cause or contribute

    218.  See 10 V.S.A. § 1264 (g)(1).  The criteria to receive the benefit of this presumption of compliance include
the following standard: "[T]he secretary shall, for new stormwater discharges, require a permit for discharge of,
regulated stormwater runoff consistent with, at a minimum, the 2002 stormwater management manual." 10 V.S.A. 
§ 1264(e)(1).  
    219.  In re Sheffield Wind Project, No. 252-10-08 Vtec, slip op. at 12 (Vt. Envtl. Ct. Sept. 29, 2009) (Wright, J.) 
("[a]n agreed or otherwise established benchmark of the existing uses and existing quality of the receiving waters is
necessary against which to measure that evidence").
    220.  See Exh. GMP-JAN-E3.
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to a reduction of the quality or uses of the receiving waters.  Therefore, we have no basis to

conclude that the Project is violating or will cause a violation of the VWQS. 

Even if we did not apply the compliance presumption discussed above, we find that the

Operational Permit satisfies the provisions of the VWQS cited by Appellants in Question 14. 

GMP and ANR have presented persuasive evidence and testimony that the Project will not result

in a reduction of water quality as required by Section l-03.C.   Further, the Operational Permit221

contains strict monitoring and compliance protocol designed to prevent a reduction in water

quality over the life of the Project.   Therefore, we find that the Operational Permit will not222

result in a reduction of water quality. 

Turning to Appellants' Question 14.b.i. regarding the requirements of Section 1-04.A.l of

the VWQS, which requires that the Operational Permit conform to "all applicable" portions of

the VWQS, we conclude that this question is framed in an impermissibly broad manner.  As we

have observed earlier in this Order, "the applicant is entitled to understand in what respect an

appellant believes that the application fails to meet [the applicable regulatory] criteria."  223

Question 14.b.i. fails to give notice as to what specific criteria contained in the VWQS the

Project fails to achieve.  Thus, the Appellants have failed to meet the threshold under Section 

1-04.A.2.  Accordingly, we will not address this broad question but instead will examine the

Appellants' other subparts to this question, which at least indicate specific provisions of the

VWQS. 

Under Section 1-04.A.2, a discharge permit must contain a method and location for waste

disposal that will have the least impact on water quality, unless it would be unreasonable to

require such a method or location.  The Appellants argue that Acceptable STPs, as opposed to

level spreaders, would have a lesser impact on water quality.   For the reasons discussed under224

Question 13, above, we do not find that Acceptable STPs would have a lesser impact on water

quality.  Therefore, we do not conclude that GMP is required to implement them.  We find that it

    221.  See e.g., Nelson pf. reb. at 14–15 (outlining the overall design of the Project's stormwater features); Burke
pf. reb. at 12–13 (describing how level spreaders will function).
    222.  See e.g., Nelson pf. reb. at 42.
    223.  In re: Unified Buddhist Church, Inc., Docket No. 253-10-06 Vtec, slip op. at 5 (Vt. Envtl. Ct., May 11,
2007) (Wright, J.).
    224.  Appellants Brief at 53.
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would be unreasonable to require the replacement of level spreaders without evidence that the

level spreaders are not functioning as intended because such replacement would result in the

additional disturbance of approximately 12 acres of land.225

We further find that the Operational Permit complies with Sections 1-04.A.6 and 7 of the

VWQS.   Section 1-01. B.7 of the VWQS defines "assimilative capacity" as "a measure of the226

capacity of the receiving waters to assimilate wastes without lowering their quality below the

applicable water quality standards."  Therefore, we conclude that the issue of "assimilative

capacity" is synonymous with the question of whether the Project will reduce water quality.  We

find that the Operational Permit will protect water quality and prevent a lowering of water quality

below any applicable water quality standards.   We also conclude that the Operational Permit227

will not lead to a violation of the Water Quality Criteria contained in Chapter 3 of the VWQS for

the same reasons.  Accordingly, we find no merit to Appellants' issue raised in Question 14.

R.  Appellants' Question 15 

Whether the Project as proposed complies with the Vermont Interim Anti-Degradation
Implementation Procedure, including the following:

a. Whether the Project as proposed qualifies for any of the presumptions provided for in
Section IX.D.l of the Vermont Interim Anti-Degradation Implementation Procedure, including
whether discharges from Applicant's Project are in compliance with the Vermont Stormwater
Management Manual and any additional best management practices that will be used to control
the stormwater discharge, per Section IX.D.l(d).

b. Whether the presumptions in Section IX.D.l of the Vermont Interim Anti-Degradation
Implementation Procedure may be rebutted by credible and relevant project or site-specific
information, as provided in Section IX.D.2.

c. Whether notwithstanding any presumption is [sic] Section IX.D.l, the potential
cumulative impact associated with a proposed discharge will result in a reduction in water
quality warranting a complete Tier 2 review, as provided in Section IX.D.3.

    225.  Tr. 7/12/12 at 91 (Nelson);.
    226.  Appellants refer to 1-04.A.7 in Question 14.b.iii. without basis.  The Appellants have not identified any
receiving water segment subject to a wasteload allocation, nor have they provided any analysis or argument as to
how the Project's discharges would violate any applicable wasteload allocation.  Accordingly, we do not address this
question any further in this Order.
    227.  Nelson pf. sup. at 4–7.
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Question 15 Findings of Fact

168.  The Project, as proposed, complies with the Implementation Procedure.  This finding is

supported by our findings under Questions 7 through 14, above.

Question 15 Discussion

As we have discussed above, the Operational Permit implements STPs that comply with

the VSMM and therefore, is entitled to a presumption of compliance with the VWQS.  Similarly,

we conclude that the Operational Permit is entitled to a presumption of satisfying a Tier 2

Review under Section X.D.1.(a) of the Implementation Procedure which states that "[a] discharge

that meets the requirements of a BMP or treatment and control manual" automatically satisfies a

Tier 2 review under the policy.   The Appellants have not presented any argument why the228

VSMM does not qualify as a BMP or treatment and control manual.  Therefore, we regard the

VSMM as the standard that the Operational Permit must meet to be entitled to this presumption. 

Turning to Question 15.b., for the reasons discussed earlier under Question 13, we

conclude that the Appellants have failed to present credible and persuasive evidence that would

rebut this presumption. 

Turning to Question 15.c. and the issue of "cumulative impacts," the Implementation

Procedure states that, notwithstanding the presumption, the Secretary of ANR may determine that

a complete Tier 2 review is warranted "based on credible and relevant information" that

cumulative impacts associated with the Project will result in a reduction in water quality.   The229

Appellants have failed to present "credible and relevant information" regarding "cumulative

impacts" from the Project that would persuade us to require a complete Tier 2 review.  Instead,

for the reasons discussed above, we are persuaded by the testimony of ANR and GMP that the

Project will not reduce water quality and thus, that no Tier 2 review is warranted.

Accordingly, we find no merit to Appellants' issue raised in Question 15.

    228.  The Tier 2 review is an analysis conducted by the Secretary of ANR of discharges and whether they will
result in a reduction of high-quality waters.  Under the Interim Anti-Degradation Implementation Procedure and the
VWQS, only limited reductions to high quality waters are permitted where the reduction is justified under the
"Socio-Economic Justification Test."  Vermont Interim Anti-Degradation Implementation Procedure at 8. 
    229.  Vermont Interim Anti-Degradation Implementation Procedure at 21. 
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VII.  SECTION 401 WATER QUALITY CERTIFICATION

A.  Appellants' Questions 16 and 17

16. Whether the Project as proposed meets the requirements of the Vermont Water Quality
Standards, including in the following respects:

a.  Whether the Project as proposed will result in any reduction of water quality in
violation of Section 1-03.C.

b.  Whether the Project as proposed will allow for the management and maintenance of
existing water quality as required by Section 1-03.C.1;

c.  Whether the Project as proposed will maintain and protect all existing uses as well as
applicable water quality criteria, as required by Section 1-03.C.1; 

17.  Whether the Project as proposed meets the requirements of the Vermont Interim
Anti-Degradation Implementation Procedure, including the following:

a.  Whether the Project as proposed will result in a reduction of the existing higher
quality of high quality waters, as determined in accordance with Section X.F.1 and Section X.F.2
of the Vermont Interim Anti-Degradation Implementation Procedure.

b.  Whether Applicant has submitted information sufficient to enable the determinations
to be made that are required by Section X.F of the Vermont Interim Anti-Degradation
Implementation Procedure.

c.  Whether cumulative impacts will result in a lowering of water quality for the waters
impacted by the Project, as determined in accordance with Section X.F.2(f) of the Vermont
Interim Anti-Degradation Implementation Procedure.

d.  Whether discharges from the Project as proposed will maintain and protect the
existing uses of waters and the level of water quality necessary to protect those existing uses, as
determined in accordance with Section X.G. of the Vermont Interim Anti-Degradation
Implementation Procedure.

169.  The Section 401 WQC is one of a suite of permit reviews, that includes the Vermont

Wetlands Permit, the Operational Permit and the Construction Permit, all of which are used to

review the Project for potential water quality impacts.  ANR Panel pf. at 5.

170.  The primary focus of the water quality certification process is assuring compliance with

state water quality standards.  The applicable Vermont Water Quality Standards (VWQS or

Standards) were adopted by the Vermont Water Resources Board in 2008.  Nelson pf. (Vol. 4) at

2; exh. GMP-JAN-E1.

171.  The Project's potential water quality impacts fall into four broad categories: 

(1) construction-related stormwater discharge impacts; (2) operational stormwater discharge



Docket No. 7628 A–E Page 90

impacts; (3) wetlands impacts; and (4) stream impacts (associated with culverts and crossings). 

ANR Panel pf. at 5.

172.  Impacts to Class II wetlands and impacts associated with stream crossings are the only

Project-related aquatic impacts that were not specifically addressed by separate ANR/DEC

permits.  Impacts to those resources were evaluated by Unites States Army Corps of Engineers

during the federal 404 permitting process, and have been considered by ANR during its review of

the Project application for a Section 401 WQC.  ANR Panel pf. at 5.

173.  The fact that standards for perennial stream crossings are being met provides reasonable

assurance that they will not impact stream stability.  ANR Panel pf. at 13.

174.  ANR conducted an anti-degradation review of the Project.  The anti-degradation policy

in the VWQS (the "Anti-Degradation Policy") exists to ensure the maintenance and protection of

water quality, and its existing and designated uses.  There are multiple tiers of anti-degradation

review.  The Tier 1 anti-degradation review protects existing uses of waters by maintaining the

level of water quality necessary to maintain and protect all existing uses as well as applicable

water-quality criteria.  The Tier 2 review protects and maintains water quality in high-quality

waters.  The Tier 3 review protects Outstanding Resource Waters ("ORW").  ANR Panel pf. at

18; VWQS § 1-03.

175.  In addition to the Anti-Degradation Policy, ANR has adopted the Implementation

Procedure.  Pursuant to Tier 2 of the Anti-Degradation Policy, a limited reduction in existing

quality of high quality waters may only be allowed when the limited reduction satisfies a

socioeconomic justification analysis set forth in the Anti-Degradation Policy.  Under Tier 1, the

Anti-Degradation Policy does not allow an elimination of existing uses.  The Anti-Degradation

Policy allows only a temporary reduction in the quality of an ORW.  ANR Panel pf. at 18.

176.  The receiving waters for the Project are Class A and B waters.  None of the receiving

waters are an ORW.  Therefore, ANR’s review of impacts from this Project consisted of a Tier 1

and Tier 2 anti-degradation review.  ANR Panel pf. at 18.

177.  ANR evaluated the expected biological, physical, and chemical condition of streams

within, and immediately downstream, from the Project area.  ANR Panel at pf. 14.
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178.  The biological criteria, unlike the water chemistry criteria of the VWQS, result from the

direct measure of an existing use.  Aquatic biota is an existing use.  The VWQS were designed to

maintain and protect existing uses.  If an existing use is being maintained, the water quality

necessary to sustain that existing use is also being maintained.  ANR Panel at pf. 14.

179.  The chemical and other physical criteria in the VWQS serve as surrogates for the aquatic

health of streams.  Measuring aquatic biota, provides a direct measure of the aquatic health of a

stream.  Biological communities reflect the overall ecological integrity (i.e., chemical, physical

and biological integrity) of a stream.  Biological communities integrate the effects of

environmental stressors, thereby providing a consistent ecological measure of fluctuating

environmental conditions.  An evaluation of aquatic biota then, represents the product or

aggregate of specific ambient physical and chemical parameters.  ANR Panel at pf. 14.

180.  ANR has imposed a monitoring plan as a condition of the Section 401 WQC.  The

objective of the monitoring plan is to provide ANR with key water quality data in order to

evaluate the status of surface waters associated with the Project, with respect to the VWQS

specific criteria.  Nelson pf. (Volume 4) at 18-19; exhs. GMP-JAN-E6 and GMP-JAN-E13.

181.  As part of its obligation under the 401 WQC, GMP has conducted chemical, physical,

and biological monitoring of the receiving waters associated with the Project.  The monitoring

GMP has conducted on the Project site demonstrates that water quality on and around the site has

not been negatively impacted by Project construction activities.  Nelson pf. reb. at 54.

Question 16 and 17 Discussion

Section 401 of the federal Clean Water Act requires a state water quality certification for

any federal action or permit which may result in discharges to waters of the state.   In this case,230

the Project was required to obtain an individual wetlands permit and a Rivers and Harbors Act

permit from the U.S. Army Corps of Engineers.  The Rivers and Harbors Act permit triggered the

need for a water quality certification.  

The Appellants argue that because the Construction Permit and the Operational Permit do

not meet the applicable regulatory criteria, the issuance of these permits violate the VWQS. 

    230.  33 U.S.C. § 1341(a)(1).
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Therefore, the Appellants argue, ANR cannot issue a valid Section 401 WQC until the permit

defects are corrected.  For the reasons discussed in this Order, we do not agree with the

Appellants' criticisms of the Construction permit and the Operational Permit and we conclude

that the permits comply with both the VSS and VSMM.  Accordingly, these permits are entitled

to a presumption of compliance with the VWQS.  The Appellants have failed to present

persuasive evidence that would overcome this presumption.  Therefore, the Construction Permit

and the Operational Permit support the issuance of the Section 401 WQC.

The Section 401 WQC contains a detailed statement of the analysis conducted by the

Secretary of ANR under both the VWQS and the Implementation Procedure.   In that analysis,231

the Secretary concluded that both construction and operational stormwater runoff are known to

have increased levels of pollution but that the BMPs utilized in the Construction Permit and

Operational Permit are designed to prevent or minimize such pollution and that, as a result, the

Project would not negatively impact the physical and chemical quality of receiving waters, the

aquatic biota of perennial streams, and the existing recreational uses of the receiving waters.  232

The evidence presented in this case has persuaded us that both the Construction Permit and

Operational Permit are consistent with the requirements of their respective manuals, are

appropriately designed, and contain numerous safeguards and conditions such that they will

achieve their intended purpose of protecting water quality.  

Aside from their evidence and arguments relating to the Construction and Operational

Permits, which we do not find persuasive, the Appellants have neither offered any countervailing

evidence nor challenged the credibility of GMP's evidence supporting the Section 401 WQC. 

For these reasons, we affirm ANR's issuance of the Section 401 WQC.

VIII.  CONCLUSION

For the reasons discussed in this Order and based on the findings in this Order as derived

from the evidence of record developed during the technical hearings convened on July 11, 12, 13,

and 16, 2012, we find good cause to affirm the issuance of Stormwater Permit # 6216-INDC,

    231.  Exh. GMP-JAN-E6 at 18–22.
    232.  Exh. GMP-JAN-E6 at 16–17.
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Stormwater Permit # 6216-INDS, and the Section 401 Water Quality Certification for the

Project.

IX.  ORDER

IT IS HEREBY ORDERED, ADJUDGED AND DECREED by the Public Service Board of the

State of Vermont that Stormwater Permit #6216-INDC, Stormwater Permit #6216-INDS, and the

Section 401 Water Quality Certification for the Kingdom Community Wind Project, located in

Lowell, Vermont, are affirmed.

Dated at Montpelier, Vermont, this   20       day of    March           , 2013.th

s/James Volz   )
) PUBLIC SERVICE
)

s/David C. Coen ) BOARD
)
) OF VERMONT

s/John D. Burke )

OFFICE OF THE CLERK

FILED: March 20, 2013

ATTEST:      s/Susan M. Hudson        
Clerk of the Board

NOTICE TO READERS:  This decision is subject to revision of technical errors.  Readers are requested to
notify the Clerk of the Board (by e-mail, telephone, or in writing) of any apparent errors, in order that any
necessary corrections may be made.  (E-mail address: psb.clerk@state.vt.us)

Appeal of this decision to the Supreme Court of Vermont must be filed with the Clerk of the Board within
thirty days.  Appeal will not stay the effect of this Order, absent further order by this Board or appropriate action by
the Supreme Court of Vermont.  Motions for reconsideration or stay, if any, must be filed with the Clerk of the
Board within ten days of the date of this decision and Order.


